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‘Massachusetts Bar Association 


NEWS 


By Joseph Ford, Esquire, Chairman 


Committee on Public Relations IN BRIEF 


We have this year for the first time a well-organized 


| Public Relations Program of which you will be hearing 
'more in the coming months. You will be interested to 
learn that affirmative steps are being taken to in- 

crease the scope of the Association's public service. 


Lewis Stillman, Esquire, of the Committee on Public 
» Relations has been working out plans for radio and 
| television programs. On Oct. 1, in cooperation with 

Station WHDH and the Federal Tax Institute, our 
Association sponsored a panel discussion of the new 
Internal Revenue Code. The panelists were Dean Erwin 
N. Griswold of Harvard Law School and Mr. Wilbur A. 
Gallahan, Regional Commissioner of Internal Revenue. 
The program was well received and it is planned to 
have others of a similar nature. We are now working 
on a television program which, when all the details 
are worked out, will include the televising of a 
naturalization ceremony at the United States Dist¥ict 
Court in Boston. 

. 

Acting on the suggestion of the American Bar Associa= 
tion, we have prepared a pamphlet entitled "Meet Your 
Lawyer" which gives the simple answers to many common 
questions laymen have concerning lawyers, their duties, 
their charges for services, etc. Addison C. Getchell 
& Sons, law printers of Boston, are printing this 
pamphlet free of charge to our Association. The 
Savings Bank Association of Massachusetts, Massachu- 
setts Bankers Association and the Massachusetts Coe 
operative Bank League have all agreed to distribute 
these pamphlets to their member banks for counter 
display. We are now in the process of preparing a 
series of newspaper articles on the law which will be 
printed in booklet form and distributed to all the 
newspapers of the Commonwealth. These articles, 
written in non-technical language, will appear weekly 
throughout the state. These are some of the things 
your Association is doing for its members and for the 
legal profession generally. 


(over) 











Plans have been completed to send a lawyer, 
<2: in December, to every high school in Massa- 
chusetts, to discuss the general theme:- 


THE COURTS, PROTECTORS OF FREEDOM 


This has been hailed by Commissioner of Education, 
John J. Desmond, Jr., as "a significant contribution 
to our plan of citizenship education in the Common- 
wealth." 


Already nearly 200 high schools have requested us 
to send a lawyer. The Committee is headed by Albert 
West of the Boston Bar. County Chairmen are:- 


Joseph T. Bartlett Harry D. Linscott 
Franklin Essex 

Joseph A. DeGuglielmo George C. P. Olsson 
Middlesex Plymouth 

Walter Donovan Dennis F. Ryan 
Berkshire Norfolk 

Edwin P, Dunphy William F. Stapleton 
Hampshire Hampden 

Paul G. Gearan Paul M. Swift 
Worcester Barnstable 

Frank W. Grinnell Gerald P. Walsh 
Suffolk Bristol 
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THE NEW ENGLAND LAW INSTITUTE, INC. 


Two-Day LEGAL CLINIC, FRIDAY AND SATURDAY, Nov. 5-6, 1954 


The Legal Problems of Persons who Own or Occupy or Purchase 
Real. Property. The topics which will be covered are: Drafting of 
Agreements for Purchase and Sale, Concurrent Ownership, “Booby 
Traps” in Conveyancing, Liability of Lawyers Certifying Titles, 
Mortgages and Foreclosures, Drafting of Leases, Landlords and 
Tenants, Testamentary Disposition of Real Property, and Tax 
Problems Relating to Real Property Ownership. 

The actual trial of a tort action for negligence against the 
occupant of real property. The trial will be extemporaneous, and 
will be presented fully and accurately in all respects. It will cover 
all matters from selection of the jury to the final verdict, including 
examination of witnesses. Hon. Eugene A. Hudson, of the Superior 
Court, will preside. The trial counsel will be John M. Russell, for 
the plaintiff, and Stuart C. Rand, for the defendant. 


The lecturers who will present the nine topics relating to con- 
veyancing, disposition of property and leases are Roger B. Tyler, 
Henry W. Keyes, David V. Prugh, William E. Parmenter, Richard 
B. Johnson, Edward L. Schwartz, Paul B. Sargent, W. Barton 
Leach, Edward C. Thayer, Faneuil Adams, William Beers and 
Francis Quirico. 


The registration fees for this Legal Clinic on Real Property 
Law are as follows: Friday only—$12.50; Saturday only—$12.50; 
Friday and Saturday combined—$20.00. These prices include: (1) 
The lecture and trial sessions, (2) Luncheons in the Dorothy Quincy 
Suite, and (3) All outlines and check-lists. Registration may be 
made at the New England Law Institute, Inc., Room 723, 6 Beacon 
Street, Boston 8, Massachusetts. Telephone: RI 2-2987. 


Note 


The expenses which a lawyer incurs for tuition, travel, board 
or lodging, in connection with attendance at a law institute dealing 
with subjects and information needed to keep a lawyer up to date on 
the current status of the law, are deductible under § 23 (a) (1) (A) 
of the Internal Revenue Code as “ordinary and necessary expenses 
paid or incurred during the taxable year in carrying on any trade 
or business.” This is because a lawyer has a “professional duty to 
keep sharp the tools he actually” uses “in his going trade or busi- 
ness.” Coughlin v. Commissioner of Internal Revenue, 202 F.2d 307. 









—— 








REPORT OF THE PRESIDENT 


ROBERT W. BODFISH 
(at the 43rd Annual Meeting June 26, 1954) 


To the Members of the Massachusetts Bar Association: 

My report to you is of defeat in one of the primary goals of this 
past year. But it is also of good feeling, fine co-operation, and of 
high purpose to make the Association effective as an instrument 
of benefit to the Bar and of service to the Commonwealth. 

The Association is indebted to the loyal men and women who 
have given of their time and abilities to further its work. When 
meetings of the Executive Committee, of the Board of Delegates, 
and of various committees, are attended by members who come to 
Boston from the Berkshires and other distant points, and by attor- 
neys who willingly give to the problems of the Association the same 
attention they do to their private practice, you know this Associa- 
tion is alive. 

The Boston Bar Association and this Association have united 
in common causes. This union of purpose has meant and can con- 
tinue to mean a great deal to both. Its President and I have pre- 
pared and sent out joint statements, stood together on legislation 
and made it evident that, without either association retreating from 


its proper position of independence, each, with the other, can be 
more effective. 


I feel sure that our bond with the County and other City Associ- 
ations will become closer and the understanding of our respective 
functions will become clearer as we work together. 


I welcome particularly a sharing of purposes and activities with 
the other legal associations of the Commonwealth. I invite the 
Presidents of such organizations to suggest names from their mem- 
bership for places on our Committees so that, particularly in legis- 
lation, we may be on common ground and present a united front in 
our recommendations and in Committee hearings. 


I trust all of you will visit the rooms of the Boston Bar Associa- 
tion and view the portrait of Chief Justice Qua presented by that 
Association and your Association. The picture “grows on you” as 
you look at it. It is a remarkable likeness of a great Judge and 
the gift carried with it the respect and affection of the entire Bar. 

Thomas M. A. Higgins spoke for us at the Memorial Exercises 
for the late Associate Justice Donohue. 

Harold Horvitz and his associates have handled the unpleasant 
but necessary duties of the Grievance Committee in a careful, ju- 
dicial manner, giving every opportunity for presentation of com- 
plaint and explanation. The position and interest of local and 
county associations are factors in recommendations to and decisions 
by the Executive Committee and Board of Delegates in all com- 
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plaints against attorneys. Such is the last place for either un- 
founded or precipitate action. 

You may well imagine my feeling as I introduced Dean Griswold 
at the Midwinter Meeting in Springfield. Four Hundred Thirty- 
Seven persons had been served. Governor Ely had paid a richly 
deserved tribute to Judge Broadhurst and he, in turn, had given a 
response that was unusually appropriate. I had met the deadline 
of the radio and awaited the answer of the Dean to the challenge 
of the Fifth Amendment. This address has been copied and dis- 
tributed over the nation. Its clear analysis has never been success- 
fully challenged. The occasion for its presentation was an evidence 
of public relations and service more effective than any prepared 
statement of a lawyer’s contribution to our society. 

I hope we may repeat next year in the same or similar fashion 
the program of addresses to schools on the place of the law and 
courts in our life as well as the able newpaper articles cautioning 
our fellow citizens in legal matters. Such an endeavor will re- 
quire interested and enthusiastic participants from our member- 
ship. Of course the best public relations are developed from a con- 
scientious, upright bar. No words of ours can overcome the effect 
of what we do. 

Last fall I felt the most worthy project for the year was to pro- 
mote better legislation. This meant the initiation of legislation 
introduced by others, with its amendment where wise, and opposi- 
tion to improper or unwise legislation. The increased interest of 
the Association in such matters has been favorably noted. We have 
been constructive, co-operative and not combative. I trust we may 
be of even greater service. I urge closer attention to the recom- 
mendations of the Judicial Council. A Legislative Committee un- 
der the competent Chairmanship of Judge Kaplan was appointed 
with the members of a Central group acting as chairmen of sub- 
committees chosen from all over the state. Judge Kaplan and his 
sub-chairmen performed yeoman service. The time factor pre- 
vented the use of the sub-committee members in obtaining popular 
support for legislation. We still may hope for further development 
in their intended sphere of recommendation of needed new legisla- 
tion. You may have suggestions for improvement in the function- 
ing of this all-important committee. I feel its work should be con- 
tinued and emphasized. 

We requested the introduction of the bill modifying and clarify- 
ing the Rule against Perpetuities and supported it to enactment. 
It may become recognized as one of the great steps forward in the 
law of this Commonwealth. 

We urged the passage of certain recommendations of the Judicial 
Council with some suggestions of our own. Numerically we met 
with more failure than success. But we have moved a few steps 
forward in the congestion problem by re-enactment of the Fielding 
Act and the use of District Court Judges to hear Motor Vehicle 
cases in the Superior Court for a limited time. We recorded sup- 
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port for or opposition to other measures voluntarily or in response 
to the request of the Judiciary Committee. 

We were instrumental in securing amendments to acts relative 
to adoptions and to the care and protection of children which 
eliminated possible unconstitutional and certain unwise features 
and left needed reform without obnoxious provisions which un- 
doubtedly never would have been enforced. 

Our main objective was the enactment of legislation to reorganize 
the District Court, both to provide for full-time Judges in Civil 
Cases and to relieve congestion in the Superior Court, by making 
trial in the District Court more attractive. The defeat of last year’s 
bill resulted in the appointment of an Interim Commission, of which 
I was a member. The recommendation of the Commission involved 
a compromise with supporters of the present District Court System 
and seemed to some of us as essential, if there was to be any im- 
provement. The Judiciary Committee of the legislature and the 
Legislature itself amended the proposal of the Commission. It 
is not for me to say whether last year’s bill, the bill proposed by the 
Commission, or the bill as finally acted on, would have commanded 
greater support. 

The bill was debated too late in the session for any of us to have 
an opportunity to suggest or aid in the final stages. Unfortunately, 
for the success of both bills, the Juvenile Court bill was considered 
at the same time. The presence of each hurt the chances of the 
other. Conceding that neither bill was perfect, each should have 
been enacted as a step forward in fields where experiment in the 
right direction called for support. I am certain that both bills 
were introduced and supported as attempts to improve our Courts 
by capable, altruistic and unselfish persons seeking to serve the 
best interests of our citizens. It would be neither wise nor serve 
a good purpose for me to undertake to answer the attacks on this 
proposed legislation at this time. 

The Association did not take any position on the Juvenile Court 
bill through either its Board of Delegates or Executive Committee 
because the bill was reported too late to be given proper attention. 

The next step in the District Court Reorganization effort will re- 
quire a review of the objections to the bill of last year and that of 
this year. Certainly, if we are to continue our interest, the early 
introduction of any proposed measure and every effort for its con- 
sideration before the end of next year’s session is most essential. 
Perhaps we have overlooked fundamentals and assumed too much. 
Possibly the first step is to prove why we need a change, something 
which we have assumed both the public and the members of the 
legislature realized. 

I salute Vice-Dean Livingston Hall, able, patient, untiring, for 
his work in behalf of the District Court bill. We need more like 
him. 

Some time soon we shall have an agreement ready for the Massa- 
chusetts Bankers’ Association. With that as a successful precedent 
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we can attempt improvement in our relations with other fields of 
competition. George McLaughlin and his associates are dealing 
ably with a difficult problem. 


To attempt to enumerate other chairmen and committees would 
take too long and risk unintentionally leaving out some one. Permit 
me to thank and compliment you all as a group, with just a special 
notice for the Quarterly, its staff and its contributors. 

The activity of the Junior Bar is more encouraging. It is a part 
of our hope for the future. We welcome the suggestions of these 
younger members of the Bar. We need them even more than we 
can be of assistance to them. 


I shall end as I commenced with my appreciation of the officers, 
Board of Delegates and Executive Committee. Individually, they 
never turned down a request without good reason; collectively, their 
every act and decision left no fault or criticism. When I add Mrs. 
MacLeod and Frank Grinnell, I have all any President could desire. 
I have enjoyed the activities of this year, time-consuming and 
strenuous as they may have been. 


I thank you for the opportunity you have given me to serve this 
Association. 





RECORD OF THE FORTY-THIRD ANNUAL 
MEETING OF THE MASSACHUSETTS 
BAR ASSOCIATION—JUNE 26, 1954 


The 43rd Annual Meeting of the Massachusetts Bar Association 
was duly called and held at 2:30 p.m. Saturday, June 26, 1954, at 
the New Ocean House, Swampscott, Massachusetts, with President 
Bodfish presiding. 

Upon motion duly made and seconded it was unanimously 

Voted: To waive the reading of the notice of the meeting. 

Upon motion duly made and seconded it was unanimously 

Voted: That the minutes of the last annual meeting as printed 
in the Massachusetts Law Quarterly for June, 1953, be accepted 
and the reading waived. 

President Bodfish read to the meeting his report on the activities 
of the Association during the year just past. 


COMMITTEE REPORTS 

The report of the Committee on Legislation prepared by Jacob 

J. Kaplan, Chairman, was read to the meeting and upon motion duly 
made and seconded it was unanimously 

Voted: That the report on the Committee on Legislation be ac- 

cepted as read and that the Committee be continued. 
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The report of the Joint Legal-Medical Committee submitted by 
Walter Powers, Jr., Chairman, was read to the meeting and upon 
motion duly made and seconded it was unanimously 


Voted: That the report be accepted and that the Committee be 
continued with the suggestion that its activities be broadened 
to include other matters than the proper definition of Legal- 
Medical terms. 


The Treasurer’s Report was presented orally by the Treasurer 
Edmund M. Murray and upon motion duly made and seconded it 
was unanimously 


Voted: That the Treasurer’s Report be accepted. 


The report of the Committee on Co-operation with Banks was 
presented by George A. McLaughlin, Chairman. The Chairman 
reported that after three years of effort and negotiations, agree- 
ment has been virtually reached concerning all of the terms of the 
proposed code to be adopted by the banks and the Massachusetts 
and Boston Bar Associations. Upon motion duly made and seconded 
it was unanimously 


Voted: That the report of the Committee on Co-operation with 
Banks be accepted with thanks and that the Committee be con- 
tinued. 


The report of the Committee on Fidelity Assurance to Clients of 
Members was presented by Horace E. Allen, Chairman. The re- 
port in substance was that it was not practicable to procure insur- 
ance to cover the reimbursement of clients who have suffered loss 
by the defalcation of a member of this Association, but that the 
method adopted by other Bar Associations, namely the creation of 
a fund for this purpose offered a feasible way to achieve the pur- 
pose sought. Such funds have been in existence in other jurisdic- 
tions for some time, and the Ontario Bar Association has recently 
adopted such a plan. It was the recommendation of a majority 
of the Committee that the matter should be studied further and 
that discussion thereof by members of the Bar should be sought. 
Upon motion duly made and seconded it was unanimously 

Voted: That the report of the Committee on Fidelity Assur- 
ance to Clients of Members be accepted with thanks and that the 

Committee be continued. 


STUDY OF JUDICIAL SYSTEM 


Former President Samuel P. Sears presented the following mo- 
tion and it was seconded. 


Moved: That the Association respectfully request the Gov- 
ernor to appoint a Committee of not less than twenty-one persons 
composed of laymen, judges, and lawyers. to study the entire 
judicial system within the Commonwealth, both criminal and 
civil and to report to the Governor and the General Court the 
result of its survey together with its recommendations for the 
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improvement of the administration of justice with particular 
emphasis on the matter of congestion of the docket on the Civil 
side of the Court. 


Mr. Buckley moved an amendment to the motion as follows: 

That the Committee be divided as equally as possible between 
the two major political parties in the Commonwealth. The mo- 
tion was seconded and after discussion was put to a vote but was 
not carried. 


Mr. Horvitz moved that the matter be referred to the Board of 
Delegates of this Association with authority to take action and the 
motion was seconded. Mr. Grinnell moved that the number twenty- 
one be stricken from the main motion. The Chair ruled that Mr. 
Grinnell’s motion was not in order. After discussion Mr. Horvitz’s 
motion was put to a vote but the motion was not carried. Mr. 
McLaughlin moved to amend the main motion by a substitution 
as follows: 

That the President with the advice of such members of the 
Board of Delegates as he may desire, select a Committee of as 
many persons as he thinks desirable representing the Bench, 
the Bar, the people, and the press and study the matters set forth 
in Mr. Sears’ motion. 


The motion was seconded. After discussion the motion was put 
to a vote but was not carried. The main motion was then put to a 
vote and was adopted by a divided vote—Mr. Grinnell and some 
others voting in opposition. 


REORGANIZATION OF DISTRICT COURTS 
Mr. Roy C. Papalia presented the following resolution: 

Resolved: That we commend the efforts of the President and 
the Executive Committee to effect a reorganization of the Dis- 
trict Court of Massachusetts so as to eliminate or reduce to a 
minimum the evils which result from a jurisdictional system that 
permits part-time judges to act also as part-time lawyers; that 
we reaffirm the proposition of the bills proposed or supported in 
the 1954 legislation by our officers; that we urge the President 
and the officers to make every expenditure necessary or advisable 
including the employment of an experienced promoter to insure 
favorable action on bills similar to those considered in 1954 
which they are urged to file again. 

The resolution was seconded and upon being put to a vote was 
carried. 

ELECTION OF OFFICERS 

The report of the Nominating Committee was presented by Mr. 
Grinnell, the Secretary, in the absence of Richard Wait, Chairman, 
as follows: 

The Committee herewith submits its nominations for officers and 
members at large of the Board of Delegates of the Massachusetts 
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Bar Association to fill vacancies that will exist at the annual meet- 
ing to be held on June 26, 1954. 

President: Robert W. Bodfish, Longmeadow. 

First Vice-President: Joseph Schneider, Brookline. 

Vice-Presidents: Raymond F. Barrett, Quincy; Walter J. Dono- 
van, Adams; Thomas M. A. Higgins, Lowell; Sybil H. Holmes, Bos- 
ton; George H. Mason, Worcester. 

Treasurer: Edmund M. Murray, Weilesley. 

Secretary, Frank W. Grinnell, Boston. 

Asst. Secretary: William B. Sleigh, Jr., Marblehead. 

Members at Large—Board of Delegates: Joseph T. Bartlett, 
Greenfield; Nathan B. Bidwell, Boston; Charles S. Bolster, Cam- 
bridge; John J. Foley, Lynn; George F. Garrity, Abington; Harold 
Horvitz, Newton; Gerald P. Walsh, New Bedford. 

Upon motion duly made and seconded it was unanimously 

Voted: That the report of the Nominating Committee be ac- 
cepted and that the Secretary be directed to cast one ballot for 
the election of the nominees. 

The Secretary cast the ballot and the President declared the 
nominees to be duly elected to their respective offices. 


PROCEDURAL CODE FOR CONGRESSIONAL HEARINGS 

Mr. Kenneth Bond presented the following resolution: 

Resolved: That the Massachusetts Bar Association urge Con- 
gress to adopt a code of procedure for required use in all Con- 
gressional Committee hearings to which witnesses are subpoenaed 
and that copies of this resolution be sent to the United States 
Senators from Massachusetts and to the Speaker of the House 
of Representatives and to such other members of Congress and 
such other Bar Associations as the Executive Committee may 
determine. 

The resolution was seconded. After discussion it was put to a 
vote and was carried. Mr. George Wainwright moved that a vote 
of thanks be extended to Guy Newhall and his Committee for their 
successful efforts in arranging the institute. The motion was sec- 
onded and upon being put to a vote was unanimously carried. 

There being no further business to come before the meeting it 
was upon motion duly made and seconded unanimously 

Voted: To adjourn sine die. 

The meeting was thereupon adjourned at 4:35 p.m 

A true record 

Attest: WILLIAM B. SLEIGH, JR. 

Assistant Secretary. 

Following the meeting the President forwarded to the Governor 
the vote requesting the appointment of a committee to study the 
judicial system and the resolution as to Congressional hearings was 
also forwarded as directed. For action of the A. B. A. House of 
Delegates, see p. 88. 











10 MASSACHUSETTS LAW QUARTERLY 


THE 13TH MASSACHUSETTS LAWYERS’ 
INSTITUTE AT SWAMPSCOTT, 
JUNE 25-26, 1954 


The complete program of the Institute was mailed to all members. 
The meeting was largely attended and a marked success. A number 
of the justices of the Superior Court and presidents of local and 
affiliated bar associations were present. The discussions were active 
and interesting. 





CLIENTS’ INDEMNITY FUNDS 


A Practical Problem and Request for Discussion 
by Horace E. Allen of Springfield 


Florida lawyers are insurance minded. In 1947 they met the chal- 
lenge of the lay title companies with a title company of their own 
called the Lawyers’ Title Guarantee Fund. Their company by June, 
1953, had assets of $250,000 and had insured titles of 444 owners 
and mortgages totaling six and one-half million dollars. 

Florida is now formulating plans for a Lawyers’ Indemnity Fund 
based on the indemnity fund of the English solicitors, which in turn 
has been copied in New Zealand, and in the Provinces of Alberta, 
Manitoba, Nova Scotia, and most recently in Ontario. Ontario has 
a bar about equal in numbers to that of Massachusetts. 


At the request of Samuel P. Sears, the Executive Committee 
authorized the President to appoint a committee to look into the sub- 
ject as it might apply to Massachusetts. President Bodfish appointed 
Horace E. Allen, Chairman, Charles S. Bolster, Jacob J. Kaplan, 
Edward O. Proctor and Samuel P. Sears. Judge Kaplan is also 
chairman of a similar committee of the Boston Bar Association. The 
other members of that committee are Alfred Gardner and Reginald 
H. Smith. 

At the 1954 annual meeting the Massachusetts Bar Committee 
reported that they had explored the possibility of solving the prob- 
lem by the purchase of a blanket bond from a casualty company, 
but had concluded that technical difficulties and lack of experience 
on which to base premiums ruled out that approach. The Committee 
has continued to investigate further the subject of a fund to be pat- 
terned on those now in operation. 


Since Ontario’s problem is closest to ours, their plan is of especial 
interest. They collected contributions from members for two years 
prior to April 1st last when the plan went into operation. Members 
four years or more at the bar paid $10.00; members of two to four 
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years, $5.00; and beginners, nothing. On April 1st last they had 
in hand $68,000. 

The great advantage of the fund approach is that it leaves the 
settlements entirely in the discretion of the Association with no 
legal right in anyone to indemnity. That protection of the client and 
not of the lawyer is the aim, is made plain by a rule that no loss is 
made good unless the defaulting lawyer has been suspended or dis- 
barred from practice or has died. All rights of clients against the 
lawyer or his estate are assigned to the Association as a condition 
of settlement. 

The purpose of an association in making indemnity arrangements 
is far from entirely altruistic. We talk of good public relations; 
we endeavor by our grievance committees to correct causes for 
serious dissatisfaction; here, however, is a possibility of action 
which is tangible and which the public will appreciate more than 
talk or discipline of members. Incidentally, it will make member- 
ship in the Association of their counsel of significance to clients, 
since it will offer them protection from possible loss through dis- 
honesty. Negligence of counsel is not covered by the plan. Where 
surety company coverage is had by a fidelity bond made to a Judge 
of Probate or to a client, the indemnity there provided will first be 
exhausted. 

Discussion of this subject is invited. 





CLIENTS’ INDEMNITY FUNDS 
A Skeptic’s Questions and Comments 


The following questions, whether wise or foolish, have occurred 
to the undersigned as calling for consideration and discussion, and, 
as they seem likely to occur to other members of the association, 
they are stated to focus attention on various aspects of the proposal 
and draw out discussion. 


1. Is it a proper part of the functions of a bar association to in- 


sure 4500 or 5000 members against deliberate misbehavior with 
funds? 


2. Is it within our charter purposes of “cultivating the science of 
jurisprudence, of promoting reform in the law, of facilitating the 
administration of justice, of furthering uniformity of legislation 
throughout the Union, of upholding the honor of the profession of 
the law and encouraging cordial intercourse among the members of 
the Massachusetts Bar?” 

3. Admission, exclusion and re-instatement are not in the hands 
of a bar association. They can apply to a court through grievance 
or special committees but often with difficulty. What association 
principle is there to hang such insurance on? If anyone is to insure 
should it not be the public which admits? But surely the public 
should not take it on. 


4. Would the association get tangled some way under Section 3 or 
other parts of Chapter 175 relating to insurance? 
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5. What reason is there for the proposed insurance that does not 
also apply to a plan for the association to insure the clients of its 
members, against incompetent mismanagement of a law suit or bad 
draftsmanship or advice or other cause of loss to a client which is 
probably more common than misuse of funds? 


6. On what ground legal or moral can the funds of the association 
contributed by all its members for its charter purposes be used to 
pay for losses caused by some of its members by fraud? 

7. It is suggested that it will increase the membership. Do we 
want membership thus bought? 

8. No American bar association has tried this plan and it is sug- 
gested that we should be leaders in this field. Leadership in profes- 
sional matters is one thing but leadership in financial experiments 
with insurance by some lawyers against losses caused by other law- 
yers is a very different thing, is it not? 

9. Would not insurance against some losses and not others be 
window dressing in the form of professed public protection which 
would explode and prove a boomerang so far as public relations go? 
If not, why not? How much complaint would we get into directly or 
indirectly? 

10. We need and will need all the money we get for all kinds of 
professional activities within the purposes of our charter even if the 
dues should be raised. We are not integrated and even if we were, 
American law groups are, and are likely to continue, loosely or- 
ganized. Has such a group any special competence to run an insur- 
ance business? Do the members of the association want the dues 
raised for such a purpose? 


11. Instead of increasing membership would it cause dissension? 


12. Raising dues does not always induce younger lawyers to join. 
Many of them cannot afford to attend dinners, etc. A good many 
drop out when their three year junior dues of $2 expire. Would 
they want to contribute to such insurance of the clients of someone 
else? 

I am frankly puzzled, first, by the proposal as applied to an 
American bar association as a matter of wisdom and judgment, 
and second, as to the details of operation and scope of client pro- 
tection and its effect over the years. I do not pretend to have ade- 
quate knowledge of the practical possibilities of the plan at the 
English and Canadian bars which are classified into barristers 
and solicitors—a classification abandoned in Massachusetts in 1836 
and not in force in any American state. I am aware of the rising 
actvities of bar associations throughout the country and for two 
years have read through fifty pounds of material and exhibits 
of state and local associations, as a member of the American Bar 
Association’s Committee on Awards of Merit. Having a rather in- 
timate knowledge of the practical operation of bar associations 
on the local, state and national level, as a result of activities on all 
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three levels, at present I see no indications or competence or 
justification for this sort of thing as compared with the many 
other professional and public functions of organized lawyers under 
“a government of laws’. For these reasons I have asked the ques- 
tions, all of which I think call for a discussion. Others may have 
other questions. Am I all wrong? Let’s have some free discussion. 


F. W. G. 





ETHICS OF THE BENCH AND BAR 


Occasional news items which have appeared in the press suggest 
that the following reminders may be pertinent in the public interest. 


CANON 28 OF THE CANONS OF JUDICIAL ETHICS OF THE 
AMERICAN BAR ASSOCIATION 
“Partisan Politics” 


“While entitled to entertain his personal views of political ques- 
tions, and while not required to surrender his rights or opinions 
as a citizen, it is inevitable that suspicion of being warped by politi- 
cal bias will attach to a judge who becomes the active promoter of 
the interests of one political party as against another. He ‘should 
avoid making political speeches, making or soliciting payment of 
assessments or contributions to party funds, the public endorsement 
of candidates for political office and participation in party conven- 
tions, 

“He should neither accept nor retain a place on any party com- 
mittee nor act as party leader, nor engage generally in partisan 
activities. 

“Where, however, it is necessary for judges to be nominated and 
elected as candidates of a political party, nothing herein contained 
shall prevent the judges from attending or speaking at political 
gatherings, or from making contributions to the campaign funds 
of the party that has nominated him and seeks his election or re- 
election.” (This last paragraph is not applicable to Massachusetts, 
as Our judges are not elected.) 


The Resolution of the Executive Committee of the 
Massachusetts Bar Association 

In 1950, because of complaints and press reports of a few District 
Court judges, the Executive Committee adopted the following reso- 
lution :* 

“RESOLVE: For the purpose of maintaining the dignity of, and 
public confidence in, the courts of the Commonwealth and freeing 
them from affording a basis of adverse criticism, the Massachusetts 
Bar Association urges that no justice of any court of the Common- 
wealth engage in partisan political campaigns, either by way of 


*See 35 M. L. Q., No. 4, 59 
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running for office, serving on political or campaign committees, 
acting as a delegate, or otherwise taking part in political conven- 
tions or engaging in like activities in such campaigns.” 


Prosecuting Officers 

Not long ago a newspaper reported, perhaps, and we hope in- 
correctly, the following remark of a prosecuting officer—that in a 
capital case in which there was an indictment by a grand jury, the 
deceased was a victim of a “premeditated, atrocious murder which, 
in my opinion, was not committed in self-defense.” 

Such a statement, if correctly reported, seems indefensible and 
likely to make it difficult to secure an impartial jury. 


Canons of Professional Ethics 

“Canon 5. The Defense or Prosecution of Those Accused of Crime. 
The primary duty of a lawyer engaged in public prosecution is not 
to convict, but to see that justice is done. 

“Canon 20. Newspaper Discussion of Pending Litigation. News- 
paper publications by a lawyer as to pending or anticipated litigation 
may interfere with a fair trial in the Courts and otherwise prejudice 
the due administration of justice.” 


The Legal Profession and Public Confidence 


In the account of the life of Theophilus Parsons, Chief Justice 
of the Supreme Judicial Court from 1806 to 1813, by his son, Prof. 
Parsons, is the following statement of permanent significance: 

“I believe there was nothing which my father more desired than 
that the people should cultivate in themselves a kind and respectful, 
but watchful jealousy of the judicial department; and should feel 
a deep and sincere, and yet a rational respect for it, founded upon a 
just understanding of the vast importance of its functions. And 
that the people might so feel, the very first and most essential cause 
must be, that the judicial department should deserve to be so re- 
garded. He wished that the people should see and know, clearly and 
certainly, the utility of the judiciary to them; and that they should 
see and know as clearly the means by which their utility might be 
secured and preserved. 

“In this department he included, not the judges only, but all who 
were Officers of the courts; and among them he placed all who prac- 
ticed at the bar. And I believe that he was earnest and constant in 
his endeavors to impress upon his students, and upon others who 
came within his reach, that it was the duty of every lawyer to feel 
that upon himself rested some portion of the responsibility, and of 
the power for good or for evil, with which the institutions of a 
constitutional republic invest its judicial department.’’* 

Massachusetts and the bench and bar cannot afford to forget that 
statement. 


* Memoir of Theophilus Parsons, 199. 
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AN ACT MODIFYING AND CLARIFYING THE RULE 
AGAINST PERPETUITIES 


CHAPTER 641 OF 1954 
Complete Text and Revised Notes by W. BARTON LEACH 


Modification of the Rule against Perpetuities along the lines of 
the present act was strongly recommended on a national basis by 
two members of the Massachusetts bar in 6 American Law of 
Property §§ 24.11, 24.62 (1952). This issue was debated before 
the Real Estate, Probate and Trust Law Section of the American 
Bar Association in August 1953. Mr. Guy Newhall, a participant 
in that debate, then drafted S. 361 in collaboration with Professors 
Casner and Leach of the Harvard Law School and the Secretary of 
the Massachusetts Bar Association. The original bill, with ex- 
planatory notes, was published in the MASSACHUSETTS LAW QUAR- 
TERLY for December, 1953, and comments were requested. It was 
approved by the Executive Committee of the Massachusetts Bar 
Association and by other organizations and individuals with special 
competence in this field. The committee hearing on the bill pro- 
duced some fourteen witnesses in favor; nearly all the individual 
witnesses were authorized to express the approval of some others 
familiar with the subject. 

Following publication of the original bill in the MASSACHUSETTS 
LAW QUARTERLY with requests for comment, many suggestions 
were received; generally they approved the principles of the bill in 
the course of suggesting minor modifications. The committee pro- 
posed that these be sifted by an informal drafting committee, con- 
sisting of Mr. Charles Y. Wadsworth (representing Mr. Newhall, 
absent from the Commonwealth) and Professors Casner and Leach. 
All suggestions were considered; successive redrafts were made, 
submitted, and commented upon. The amended bill was the final 
product of this process. It is proper to state that suggestions were 
made by certain members of the Supreme Judicial Court, and the 
amended bill incorporates all such suggestions. The amended bill 
was presented to a special subcommittee of “Legal Affairs” ap- 
pointed for that purpose on February 10, 1954, and was later re- 
ported by the full committee and eventually enacted as follows: 


CHAPTER 641 
SECTION 1. The General Laws are hereby amended by inserting 
after chapter 184 the following chapter: 
CHAPTER 184A. 
THE RULE AGAINST PERPETUITIES. 


Section 1. In applying the rule against perpetuities to an inter- 
est in real or personal property limited to take effect at or after 
the termination of one or more life estates in, or lives of, persons in 
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being when the period of said rule commences to run, the validity of 
the interest shall be determined on the basis of facts existing at 
the termination of such one or more life estates or lives. In this 
section an interest which must terminate not later than the death 
of one or more persons is a “life estate’? even though it may termi- 
nate at an earlier time. 

Section 2. If an interest in real or personal property would vio- 
late the rule against perpetuities as modified by section one because 
such interest is contingent upon any person attaining or failing to 
attain an age in excess of twenty-one, the age contingency shall 
be reduced to twenty-one as to all persons subject to the same age 
contingency. 

Section 3. A fee simple determinable in land or a fee simple in 
land subject to a right of entry for condition broken shall become 
a fee simple absolute if the specified contingency does not occur 
within thirty years from the date when such fee simple determinable 
or such fee simple subject to a right of entry becomes possessory. 
If such contingency occurs within said thirty years the succeeding 
interest, which may be an interest in a person other than the person 
creating the interest or his heirs, shall become possessory or the 
right of entry exercisable notwithstanding the rule against per- 
petuities. But if a fee simple determinable in land or a fee simple 
in land subject to a right of entry for condition broken is so limited 
that the specified contingency must occur, if at all, within the period 
of the rule against perpetuities, said interests shall take effect as 
limited. This section shall not apply where both such fee simple 
determinable and such succeeding interest, or both such fee simple 
and such right of entry are for public, charitable or religious pur- 
poses, nor shall it apply to a deed, gift or grant of the commonwealth 
or any political subdivision thereof. 

Section 4. This chapter shall apply to both legal and equitable 
interests. 

Section 5. Except as provided in the first sentence of section 
three, this chapter shall not be construed to invalidate or modify 
the terms of any limitation which would have been valid prior to 
January first, nineteen hundred and fifty-five. 

Section 6. If any of the provisions of this chapter shall be held 
invalid or unconstitutional in relation to any of the applications 
thereof, such invalidity or unconstitutionality shall not affect other 
applications thereof or other provisions thereof; and to this end 
the provisions of this chapter are declared to be severable. 

SECTION 2. This act shall take effect on January first, nineteen 
hundred and fifty-five, and shall apply only to inter vivos instru- 
ments taking effect after that date, to wills where the testator dies 
after January first, nineteen hundred and fifty-five, and to appoint- 
ments made after the effective date of this act, including appoint- 
ments by inter vivos instruments or wills under powers created 
before said effective date. Approved June 10, 1954. 
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SUMMARY OF TESTIMONY IN SUPPORT OF THE ACT PREPARED 
BY W. BARTON LEACH AT THE REQUEST OF THE SUBCOM- 
MITTEE ON LEGAL AFFAIRS AND SUBMITTED TO MEMBERS 
OF THE SENATE AND HOUSE OF REPRESENTATIVES.* 

This Summary is in two parts. Part I: Background, Purposes 
and Content of the Bill. Part II: Technical Analysis of the Bill. 

Part II will be of interest primarily to those members of the Gen- 

eral Court who are also members of the bar. 


PART 1: BACKGROUND, PURPOSES AND CONTENT OF THE BILL. 
The Rule against Perpetuities, as expressed in technical terms, 
is as follows: “No interest is good unless it must vest, if at all, 


not later than 21 years after some life in being at the creation of 
the interest.” 


The intent and purpose of the Rule are simple and sensible. It 
aims to prevent property being tied up so that it is perpetually re- 
moved from commerce. For example, a will would violate the Rule 
if it required that a farm should pass in successive estates forever 
to the testator’s eldest descendant for the time being. Our law 
permits a man to control how his property shall go on his death; 
but it puts a time limit on that control. (The Rule applies to deeds 
and trusts as well as to wills, but the present explanation will refer 
principally to wills.) 

The time limit fixed by the Rule is “21 years after some life in 
being.” This means that the tying-up period is restricted to the 
lives of persons who are living at the testator’s death, plus 21 years 
after those persons die. Thus a man can at least provide for his 
widow and children during their lives, and for his grandchildren 
until they reach 21. Generally speaking, he can take care of the 
first unborn generation through their minorities. 


Undesirable applications of the Rule have developed over tne 
nearly three centuries of its existence. Chiefly these originated in 
English decisions which were followed in this country through lack 
of other precedents. The following are examples of three undesir- 
able applications together with the cure provided by this Bill: 


Case 1. A father has a son, aged 45, who is married and has 
three children. The father leaves his property in a trust to 
pay the income to his son for life, then to pay the income to the 
son’s widow for her life, and then to pay the principal to the 
children who survive the widow. This is a sensible and natural 
disposition. But the gift to the son’s children is void under the 
Rule against Perpetuities. The reason is that, by ancient rule, 
the validity of the gift to the children must be determined at 


*Professor Leach has been urged by members of the English Bar to expound 
recent perpetuities decisions in Massachusetts and New Hampshire and the per- 
petuities legislation in Pennsylvania and Massachusetts. This he has done in 
an article appearing in the Law Quarterly Review for October, 1954 entitled 
“Perpetuities Reform by Legislation.” It is a reasonable inference that similar 
legislation is under consideration in England. 
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the father’s death; and the son’s wife might die, he might 
marry a woman who was unborn at the father’s death, he might 
have further children by this second wife, and since this second 
wife was not a “life in being” at the father’s death, this might 
cause the property to be tied up beyond the time limit of the 
Rule. 

The Cure: Section 1 of the Bill provides that “the validity 
of the interest (the gift to the children) shall be deter- 
mined on the basis of facts existing at the termination 
of such life estate (in the son).” That is, the court at the 
death of the son looks at what the facts are instead of at 
some fantastic sequence of events which, as of the time the 
father died, might have happened. 


Case 2. A childless farmer has a younger brother, John, who 





works the place with him; John has several small children. 
The farmer’s will leaves the place to John for life, and then to 
John’s children who shall reach the age of 25. The gift to 
John’s children would have been good if the age of 21 had been 
used instead of 25; but since the higher age is used it violates 
the Rule against Perpetuities and is wholly void. This does not 
seem reasonable; if the Rule is violated the gift should be cut 
down to the proper time limit, not thrown out altogether. 
The Cure: Section 2 of the Bill provides that in such a 
case as this “the age contingency shall be reduced to 
twenty-one.” That is, the gift to John’s children is saved, 
and the violation of the Rule is eliminated by changing the 
gift so that it reads: “to John’s children who reach the 
age of 21.” 


Case 8. Smith owns two adjoining lots. He conveys one of them 
to Jones “so long as the premises are used for residential pur- 
poses only, and when they cease to be so used the premises shall 
revert to me or my heirs.” Notice that there is no time limit 
on this condition; yet, by existing law, it is exempt from the 
Rule against Perpetuities. As neighborhood conditions change 
from residential to commercial, and from commercial to in- 
dustrial, this property remains tied to the ancient residential 
use. This practically destroys its usability and marketability 
for the owner, takes it out of useful development for purposes 
of the community, and reduces its assessable value for tax 
purposes. (Many conveyances and wills contain clauses of a 
related type in making gifts of land to churches. This seriously 
reduces the value of the gift for the religious purpose intended. 
Often the consequence is that the Church is left with a title 
that practically ties the Church to a location ill adapted to 
carrying out its religious function. ) 

The Cure: Section 3 of the Bill provides that this limita- 
tion shall be valid for 30 years but “if the specified con- 
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tingency (non-residential use) does not occur within 30 
years” then Jones’ estate “shall become a fee simple abso- 
lute.” However, the third sentence of Section 3 provides 
that if the limitation on use is limited in time to an event 
which must happen, if at all, within the period of the Rule 
against Perpetuities (21 years after the death of some 
living person), then it shall be entirely valid; this gives 
ample opportunity for a well-thought-out limitation to have 
all reasonable scope. 


Cannot these difficulties be met by the courts without aid of 
statute? Not in this Commonwealth at this date. Massachusetts 
courts developed their doctrine on the Rule against Perpetuities at 
a fairly early date. To change this doctrine by judicial action would 
affect past transactions and upset existing titles. To change it by 
legislative action affects only future transactions (Section 2 of 
Amended Bill) and does not upset existing titles. No court in the 
nation, bound by 19th-century decisions, has done more to modernize 
Perpetuities doctrine than the Supreme Judicial Court of Massa- 
chusetts. But the proposals in this Bill should be handled by legisla- 
tion. 


Who will benefit from Sections 1 and 2 of this Bill? These sec- 
tions will cause many reasonable family dispositions to be upheld 
which are now invalidated on technical grounds. These Sections, 
of course, apply to all kinds and sizes of estates, but their principal 
beneficial impact will be on smaller estates. The reason is as follows. 
The technicalities of the Rule against Perpetuities are well known 
to the estate-specialists who are found in the large law firms which 
more often serve clients with large estates; these specialists have 
less difficulty in avoiding the technicalities and carrying out their 
clients’ wishes. However, it is more difficult for the general prac- 
titioner, who often serves the smaller property owner, to keep 
abreast of the intricacies of the Rule against Perpetuities while 
carrying on the many other types of law practice in which he en- 
gages. This Bill, by eliminating certain “trap” applications of the 
Rule, tends to put the non-specialist on a par with the specialist 
and thereby to protect the small-to-moderate property owner who 
consults the general practitioner. 


Who will benefit from Section 3? As above pointed out, this 
Section benefits the present owner of one of these limited or condi- 
tional interests by assuring him of a full title at a not-too-distant 
date; frequently the benefited present owner is a church. It assures 
the community that its land, the one basic resource, will be put to 
good use rather than condemned to disuse by some ancient docu- 
ment. It increases assessable value of real estate by permitting 
development of the land in accordance with its most economic use. 


Does this Bill go far enough? Is it a rash innovation? All who 
are familiar with this subject recognize the need for some form of 
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legislative action. Some want to go further than this Bill; but the 
various further steps have met substantial and reasonable opposi- 
tion. The present Bill represents three long steps in the right 
direction; and these three steps are taken upon a very broad basis 
of professional discussion and agreement. Each one of these steps 
has been taken by some common-law state or nation: 
Section 1 has been adopted judicially in New Hampshire, and 
legislatively on a somewhat wider basis in Pennsylvania. 
Section 2 is in substance the same as a New Hampshire decision 
of 1891 and an English statute of 1925 that have solved many 
problems and raised none. 
Section 3 is in general similar to a statute that has been in opera- 
tion in Minnesota since 1937, and has been recently copied in 
two other states. 


Thus this Bill constitutes constructive action along lines that have 
been subjected to reasonable testing processes. 


PART II: TECHNICAL ANALYSIS OF THE BILL 


This part of the Summary examines the Amended Bill, Section 
by Section, first setting forth the statutory text, then indicating 
its purpose and how it applies to various situations, and finally 
commenting on certain cases. The Act applies to both legal and 
equitable interests, and to both testamentary and inter vivos dispo- 
sitions; however, for the sake of simplicity of statement, Examples 
are usually put in the form of a trust created by will (except as to 
Section 3, where this would be obviously inappropriate). 


TEXT OF SECTION 1: 

“Section 1. In applying the rule against perpetuities to an inter- 
est in real or personal property limited to take effect at or after the 
termination of one or more life estates in, or lives of, persons in 
being when the period of said rule commences to run, the validity 
of the interest shall be determined on the basis of facts existing at 
the termination of such one or more life estates or lives. In this 
section an interest which must terminate not later than the death of 
one or more persons is a life estate even though it may terminate 
at an earlier time.” 


PURPOSE AND APPLICATION OF SECTION 1. 

This Section aims to cause the validity of common types of re- 
mainders and similar interests to be determined on the basis of 
events that actually happen, not those that might have happened. 
Since there are practical difficulties in waiting indefinitely to find 
out what events will happen, events are not considered if they occur 
beyond the end of life estates in, or lives of, living persons. This 
is similar in effect to the so-called “second look” doctrine (Minot v. 
Paine, 230 Mass. 514; Sears v. Coolidge, 329 Mass. 340; 6 American 
Law of Property §24.35). The plain statutory purpose to save gifts 


ee 
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whenever possible by examining facts occurring within lives in being 
can be expected to influence the courts in passing upon any border- 
line cases that may arise. 

The historical background of this Section is reasonably familiar 
to the bar. A much-criticized early English case, Jee v. Audley, 1 
Cox 324 (Ch. 1787), held that if at the time of testator’s death there 
was any chance, however small, that events such as births and deaths 
might occur in such a way as to tie up the property for longer than 
the period of perpetuities, then the gift in the will was void. The 
court was forbidden to consider facts existing at the end of life 
estates; it was required to ignore these and to consider what might 
have happened as viewed from the testator’s death. 

In Jee v. Audley the might-have-been event that wrecked the will 
was the chance that a woman of 70 would have another child. In 
Case 1 in Part I of this Summary the event was the chance that a 
married man of 45 might later take as a second wife a woman yet 
unborn and then have children by her. Loring v. Blake, 98 Mass. 
253, 259. Less strange, but still well deserving of correction is the 
following: 

Example: T bequeaths a fund in trust to pay the income to A 
for life and then to pay the principal to such children 
of A as shall reach the age of 25. At A’s death all 
of his children have already reached 25, and all of 
them were lives in being at T’s death. Nevertheless 
the whole gift to children fails since another child 
might have been born and might have been less than 
four years old at A’s death (thus creating the pos- 
sibility that such child would reach 25 more than 21 
years after A’s death). 


It is obvious that, in the Example, the fund cannot be distributed 
until A’s death anyway. And it is standard practice for courts to 
refuse to pass upon the validity of the remainder until A has died. 
B.M.C. Durfee Trust Co. v. Taylor, 325 Mass. 201 Therefore there 
is no substantial reason why the court should be compelled to close 
its eyes to facts existing at A’s death and to strike down a gift 
which, in fact, does not tie up property for longer than the per- 
missible period. 

In the Example, if Section 1 of the proposed statute becomes law, 
the court determines validity under the Rule by examining the 
actual facts as they appear at A’s death. Thus the Rule is complied 
with if at that time it appears that: 


(a) all of A’s children were born before the death of T, or 
(b) all children are at least 4 years old. 


Section 1 would not save the gift if any child born after the death 


of T is less than 4 years old. (But, as later appears, Section 2 would 
save the gift.) 
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Two other states have corrected this situation. In 1947 the 
Pennsylvania legislature passed the Estates Act of 1947, which pro- 
vides that the period of the Rule against Perpetuities, shall be 
“measured by actual rather than possible events.” Pa. Stat. Ann. 
(Purdon, 1947), tit. 20, §801.4. In 1953 the Supreme Court of New 
Hampshire ruled, without aid of statute, that interests limited after 
life estates would be adjudged on the basis of facts existing at the 
death of the life tenants. Merchants Nat. Bank v. Curtis, 98 N. H. 
225, 97 A. 2d 207. 


TEXTUAL COMMENT ON SECTION 1. 

“One or more life estates in, or lives of” persons in being. The 
life estate case is obvious: T bequeaths a fund in trust to pay the 
income to A for life, and then to pay principal on various contin- 
gencies to A’s issue. The Section requires that the validity of the 
gift to issue be determined on the basis of facts existing at the end 
of A’s life estate. But there are other cases involving postponement 
for lives where technically there is no “life estate”. For instance: 


a. Discretionary trust: A fund in trust to pay so much of the 
income, and in such shares, as the trustee shall determine 
among the children of testator during their lives, and to ac- 
cumulate any balance of income, and then to distribute the 
principal on various contingencies. It is doubtful whether 
the children would be held to have “life estates” in this situa- 
tion (Bundy v. U. S. Trust Co., 257 Mass. 72; Minot v. Paine, 
230 Mass. 514); but they are “lives of persons in being” under 
Section 1. Therefore the validity of the gift of principal is 
determined on the basis of facts existing at the death of T’s 
children. 


b. Accumulation: A trust to accumulate income during the life 
of testator’s widow and then pay principal with accumulations 
to testator’s issue on various contingencies. In this case 
the widow does not have a “life estate” in any usual sense; 
but she is a “life of a person in being” and the gifts of prin- 
cipal are determined on the basis of facts existing at her 
death. 

c. Executory devise: T devises to A in fee, but if A shall die 
without leaving issue surviving him, then to other persons 
upon various contingencies. A does not have a “life estate”; 
but under Section 1 the validity of the future interest is de- 
termined on the basis of facts existing at his death. 


“Persons in being.” By standard perpetuities doctrine a child 
who is born alive is held to have been “in being” from the date of 
conception. Gray, Rule against Perpetuities §200; 6 American Law 
of Property §24.15. This Act makes no change in that doctrine. 

Future life estates in persons now unborn are valid under present 
law if they vest within the prescribed period, even though they may 
last beyond that period; and remainders following these future 
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life estates in unborn persons are also valid if they “vest in inter- 
est” within the prescribed period. Thus, without aid of the present 
statute, the following gifts are all valid: 

Example: T bequeaths a fund in trust to pay the income to A 
for life, then to pay the income to A’s children (in- 
cluding children born after T’s death) for their 
lives, then to pay the principal to B. The life estates 
to A’s children must vest not later than A’s death, 
plus a period of gestation; and the ultimate re- 
mainder to B is immediately “vested in interest” 
since B is a designated person and no contingency is 
attached to his estate. 


This statute makes no change in any of the foregoing. How- 
ever, the gift of principal after the life estates of A’s children may 
be contingent. If it is, the following paragraph applies. 


Contingent interests following life estates in persons now unborn 
fall within this statute. The validity of such interests is deter- 
mined on the basis of facts existing at the termination of the life 
estates of those persons who were in being at T’s death—that is, 
in the example, A and such of A’s children as were in being at T’s 
death. If no children of A were in being at T’s death but some are 
born thereafter, then the validity of the gift of principal will be 
determined on the basis of facts existing at the termination of A’s 
life estate. 


“When the period of said rule commences to run.” By existing 
law, in the absence of powers to revoke, to use principal, or to ap- 
point, the period of the Rule runs on devises and bequests from the 
testator’s death, and on inter vivos instruments from the date of 
execution (6 American Law of Property §24.12); but as to appoint- 
ments under powers which are either special or exercisable by will 
only, the period runs from the creation of the power, not its exer- 
cise. (6 ibid. §§24.33, 24.34). However, the existence of certain 
powers to revoke, to consume principal, and to appoint by deed or 
will postpone the commencement of the period of perpetuities 
(6 ibid. 24.59). The present statute makes no change in the law as 
to when the period of perpetuities starts to run; it leaves this mat- 
ter to past and future decisions of the courts. The present statute 
deals only with the facts which the court shall consider in deter- 
mining whether the period of perpetuities, from whatever date the 
court decides it starts to run, has been exceeded. 

The last sentence of Section 1 includes in the definition of “life 
estate” such provisions as the following: 


(1) To my widow so long as she shall remain unmarried. 
(2) ToA until his age of 30. 
(3) To B for 100 years terminable upon his death. 


In these cases the facts upon which the future interest is ad- 
judged are those existing when, respectively, (1) the widow re- 
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marries or dies unmarried, (2) A reaches 30 or dies under 30, 
(3) 100 years passes or B sooner dies. 
TEXT OF SECTION 2. 

“Section 2. If an interest in real or personal property would 
violate the rule against perpetuities as modified by section one be- 
cause such interest is contingent upon any person attaining or 
failing to attain an age in excess of twenty-one, the age contingency 
shall be reduced to twenty-one as to all persons subject to the same 
age contingency.” 


PURPOSE AND APPLICATION OF SECTION 2. 

This Section aims to cut gifts down to size, instead of invalidat- 
ing them, where the violation of the Rule against Perpetuities is 
the result of an age contingency. 

Consider the often-recurring case of a gift to A for life, re- 
mainder to such of his children as reach 25. The gift to children 
is wholly void at common-law, because A might have another child 
who might be less than 4 years old at A’s death. Section 1 of the 
present statute may make this gift completely valid, by looking at 
the facts existing at A’s death. (See Comments under the first 
Example in Section 1.) But if a child of A, born after testator’s 
death, is less than 4 years old at A’s death, Section 1 does not save 
the gift. If this occurs, Section 2 comes into operation, reduces 
the age contingency to 21 for all children, and thus validates the 
whole gift. 

The proposed statute is not a novel venture in the law. It is 
modelled upon Sec. 163 of the English Law of Property Act, 1925; 
this statute has been in effect for 28 years and is so simple in its 
application that not one single litigated case has been necessary 
to construe it. Also, the Supreme Court of New Hampshire in 
1891 adopted this doctrine without aid of statute (Edgerly v. 
Barker, 66 N. H. 434, 31 A. 900) and difficulties have not arisen. 

More inclusive projects for cutting void gifts down to size have 
been suggested. Section 5 of the Pennsylvania Estates Act of 1947 
provides that where the Rule is violated the property will pass to 
the person then receiving the income. Pa. Stat. Ann. (Purdon, 
1947), tit. 20, §301.5. Writers have recommended a full cy pres 
doctrine, applied by the court as in the case of a charitable trust 
that fails. Quarles, “The Cy Pres Doctrine: Its Application to 
Cases Involving the Rule against perpetuities,”’ 21 N.Y.U.L. Q. Rev. 
384; 6 American Law of Property, §24.11; Simes, “Is the Rule 
against Perpetuities Doomed?” 52 Mich. L. Rev. 179, 193. But it 
is considered preferable at this time to dispose of the great majority 
of cases by a simple statute unlikely to cause litigation than to try 
to remedy all cases by a less specific statute. Later experience may 
indicate that Section 2 can wisely be broadened by amendment. 
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TEXTUAL COMMENT ON SECTION 2. 

“As modified by Section 1.” If the “second look” at facts, directed 
by Section 1, saves the gift as written, the age contingency is not 
reduced. Or, to put it differently, Section 1 is applied first, then 
Section 2 if necessary. 

“Any person attaining or failing to attain an age” over 21. A 
common type of gift is the following: A trust to pay the income 
to A for life, and then to pay the principal to such children of A as 
reach 25, but if none reach 25 then to B. Under Section 2, if a 
“second look” at A’s death does not solve the problem, the age con- 
tingency is cut down as regards both the remainder to A’s children 
and the alternative remainder to B. 

“As to all persons subject to the same age contingency.” Where 
there is a testamentary gift to those members of a class who reach 
25, and this is reduced to 21 under Section 2, the reduction applies 
to all other members of the class, even though some of them were 
living at testator’s death. However, this clause of Section 2 must 
be applied in the light of Section 5 which declares that no gift shall 
be invalidated or modified if it would have been valid before enact- 
ment of this statute. There can be cases in which an age contin- 
gency in excess of 21 would be valid as to some parts of a family 
disposition and invalid as to other parts (see “Gifts to be Divided 
among a Class of Subclasses”, 6 American Law of Property, §24.29) ; 
in such cases the age of contingency is reduced only as to those 
parts of the disposition which would otherwise be void. 


TEXT OF SECTION 3. 

“Section 3. A fee simple determinable in land or a fee simple 
in land subject to a right of entry for condition broken shall be- 
come a fee simple absolute if the specified contingency does not 
occur within thirty years from the date when such fee simple de- 
terminable or such fee simple subject to a right of entry becomes 
possessory. If such contingency occurs within said thirty years 
the succeeding interest, which may be an interest in a person other 
than the person creating the interest or his heirs, shall become 
possessory or the right of entry exercisable notwithstanding the 
rule against perpetuities. But if a fee simple determinable in land 
or a fee simple in land subject to a right of entry for condition 
broken is so limited that the specified contingency must occur, if at 
all, within the period of the rule against perpetuities, said interests 
shall take effect as limited. This section shall not apply where both 
such fee simple determinable and such succeeding interest, or both 
such fee simple and such right of entry, are for public, charitable 
or religious purposes, nor shall it apply to a deed, gift or grant of 
the commonwealth or any political subdivision thereof.” 


PURPOSE AND APPLICATION OF SECTION 3. 

This Section aims to clear titles, frequently in churches, where 
a fee is encumbered by a right of entry for condition broken or by 
a possibility of reverter. 
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At the present time the Rule against Perpetuities does not apply 
either to rights of entry for condition broken upon a fee simple or 
to possibilities of reverter. Usually these types of estates seek to 
limit the use of land. 

Example: Suppose T wants to devise land to his Church but 
only so long as it is used for church purposes. He 
may frame his devise in any of the following ways: 
(a) “To the Church in fee simple on condition that 

the land be used for church purposes, but if it 
ceases to be so used then my heirs may re-enter 
and repossess the premises as of my former 
estate.” (When the premises cease to be so 
used, no matter how remotely, T’s heirs have 
a right of entry. The Rule against Perpetuities 
does not apply.) 

(b) “To the Church in fee simple so long as the 
premises are used for Church purposes.” 
(When it ceases to be so used, no matter how 
remotely, the property automatically reverts to 
T’s heirs. This is a possibility of reverter. The 
Rule against Perpetuities does not apply.) 


(c) “To the Church in fee simple, but if it ceases 
to be used for Church purposes, then to A in 
fee simple.” (The interest in A is an attempted 
executory devise. It is void under the Rule. 
The Church has a fee simple absolute.) 


Two things are obvious. First, there is no reason why (a) and 
(b) should be valid while (c) is void; the exemption of the first 
two from any time limit is anomalous. Second, the first two, being 
exempt from the Rule, tie up the property very seriously, poten- 
tially forever. For an example, see Brown v. Independent Baptist 
Church of Woburn, 325 Mass. 645 and comments in Leach, “Per- 
petuities in Perspective: Ending the Rule’s Reign of Terror,” 65 
Harv. L. Rev. 721, 741. 

Under the proposed statute these two interests continue to be 
valid; but if the contingency (non-church use) fails to occur within 
30 years, then the Church has a fee simple absolute. 

The period of 30 years is chosen because that is the duration per- 
mitted by the Massachusetts statute as to restrictions on land where 
the period is not otherwise specified. G.L. Ch. 184, Sec. 23. It is 
also the period provided in a Minnesota statute similar to the pro- 
posed statute, which has been successfully in effect since 1937. 
Minn. Stat. (1945) §500.20. 

Observe that, in the example given, the Church has a marketable 
title to the land after the 30-years period. But, as a charity subject 
to control of the Attorney General, if it sells the land it must put 
the proceeds to the use of the Church. Often these types of gift 
now defeat their own purpose by saddling the Church with land 
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which, due to changing conditions in the neighborhood, is no longer 
well adapted to church purposes, and due to the form of the gift, 
can be used for nothing else. 

The third sentence of this Section permits a grantor or testator 
to create a right of entry or a possibility of reverter that may take 
effect later than 30 years if he specifies a period which does not 
exceed the Rule against Perpetuities. For example: A grants land 
to B on condition that the property shall not be used for any but 
residential purposes during A’s life, and reserving a right of entry 
for breach of the condition. This deed takes effect according to its 
terms. Many attorneys, in commenting on the original Bill, felt 
strongly that this addition was wise and permitted reasonable, well- 
thought-out dispositions. 


TEXTUAL COMMENT ON SECTION 3. 

“Becomes posessory.” The Section specifices that the 30 years 
begins to run when the fee simple “becomes possessory.” In the 
ordinary case of a present grant or devise this means that the 30 
years start to run at the date of the grant or the death of the tes- 
tator. But it would be quite reasonable for a testator to make a 
gift “to my wife for life, remainder to the A Church so long as 
the premises are used for church purposes.” In that case the 30 
years would start to run at the termination of the wife’s life estate. 


“Which may be an interest in a person other than the person 
creating the interest or his heirs.” There have been several cases 
in Massachusetts where a determinable fee has been created, with 
an attempt to create a succeeding interest in some third person. 
For example: “To the Institution for Savings so long as it shall 
continue to exist, and then to the Old Ladies’ Home.” Institution 
for Savings in Roxbury v. Roxbury Home for Aged Women, 244 
Mass. 583; First Universalist Society v. Boland, 155 Mass. 171. 
In these cases the gift to the Old Ladies’ Home (an executory de- 
vise) was held void under the Rule against Perpetuities; but the 
determinable fee ended when the Institution for Savings ceased to 
exist, and the grantor’s heirs took their possibility of reverter. 
However, the whole arrangement might be valid if it were put into 
effect by two instruments, or even two successive clauses of the same 
instrument. Brown v. Independent Church of Woburn, 325 Mass. 
645. Since the present statute limits all of these future interests 
to 30 years (or the period of perpetuities if specified) there is no 
reason to discriminate against interests in third persons. There- 
fore, if the contingency happens within the required period, the 
succeeding interest goes exactly where the grantor or testator in- 
tended, not necessarily back to his heirs. This statute does not in 
terms deal with the question of alienability of these future inter- 
ests or with the consequences of an attempt to alienate an inalien- 
able interest. (See G. L. Ch. 184, Sec. 2; Dyer v. Siano, 298 Mass. 
537; Rice v. Boston & Worcester R.R., 12 Allen 141; Restatement 
of Property §§44, 159.) 
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Non- application where all interests are held by or for charities. 
It is settled law that where an instrument provides for a present 
estate in one charity and a future estate in another charity, the 
Rule against Perpetuities does not apply; the contingency upon 
which the property goes from one charity to. the other may be 
remote. Odell v. Odell, 10 Allen 1; Gray, Rule against Perpetuities 
§597; 6 American Law of Property §24.40. However, this exemp- 
tion from the Rule does not apply where either the present estate 
or the future estate is in a non-charity. The fourth sentence of Sec- 
tion 3 of the present statute is designed to preserve the rule of 
Odell v. Odell but not to extend it. 

Non-application to grants by the commonwealth, etc. An exemp- 
tion for grants by the commonwealth appears in G.L. Ch. 184, 
Sec. 23. It is felt that the present statute should conform in this 
matter and that it should be made clear that this exemption in- 
cludes political subdivisions of the commonwealth. 


TEXT OF SECTION 5. 

“Section 5. Except as provided in the first sentence of section 
three, this chapter shall not be construed to invalidate or modify the 
terms of any limitation which would have been valid prior to Jan- 
uary first, nineteen hundred and fifty-five.” 


COMMENT ON SECTION 5. 

Sections 1 and 2 are intended to validate certain gifts that would 
be invalid under present anomalous applications of the Rule against 
Perpetuities. If a gift is valid under present law, Sections 1 and 2 
are not called into operation. 

“Or modify.” Section 2, if it becomes operative, ‘‘modifies” a 
gift by changing the age contingency to 21; this modification is not 
intended to take effect as to any interest which would have been 
valid in the absence of this statute. 


TEXT OF SECTION 6. 

“Section 6. If any of the provisions of this chapter shall be held 
invalid or unconstitutional in relation to any of the applications 
thereof, such invalidity or unconstitutionality shall not affect other 
applications thereof or other provisions thereof; and to this end the 
provisions of this chapter are declared to be severable.” 


COMMENT ON SECTION 6. 

This is the standard “severability” clause. It is included here 
only as a measure of caution which can do no harm. No constitu- 
tional problems are believed to be raised by this statute. 


EFFECTIVE DATE OF NEW CHAPTER. 

The last section of Chapter 641, Acts of 1954, provides that the 
new Chapter 184A of the General Laws, above described, shall take 
effect on January 1, 1955. Specifically the new Chapter applies to: 

(a) inter vivos instruments taking effect after that date, 

(b) wills where the testator dies after that date, and 
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(c) appointments made after that date, including appointments 
(by either inter vivos instrument or by will) under powers 
created before that date. 


These provisions aim to avoid constitutional problems which 


might be met in any attempt to give the Chapter a broader applica- 
tion. 


MATTERS NOT INCLUDED IN THE STATUTE. 

In the preparation of this statute thought was given to defining 
in the act the date from which the period of perpetuities runs in 
various situations—e.g., revocable trust, exercise of power of ap- 
pointment, remainder where life tenant has power to consume prin- 
cipal. It was concluded that this would not be wise. The matter 
is fairly well established by decisions in the Commonwealth, though 
some doubtful areas still remain. An attempt to treat this subject 
legislatively would complicate the Act to the point where it would be 
comprehensible only to those who are already specialists in this field 
or are prepared to devote substantial research and study thereto. 

The subject of options was raised. There are many who believe 
that the application of the Rule against Perpetuities to options is 
unsound. Therefore, should not the Act (a) eliminate the Rule 
against Perpetuities with reference to options, or (b) treat options 
in the same way as rights or entry—valid for 30 years, invalid 
thereafter? It was concluded that a statute putting a time limit on 
options might raise more issues than it resolves. As to exempting 
options from the Rule it was felt that the number of cases that have 
arisen or are likely to arise is too small to justify this addition to 
the statute. 

The purpose throughout has been to present a statute on this 
highly technical subject that is as simple and understandable as 
possible, that covers the great bulk of cases, and that is unlikely 
to require substantial judicial construction. 
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INFORMAL SETTLEMENT OF SMALL ESTATES 
BY 


HON. RICHARD H. LEE 
(Chapter 562) 


The 1954 session of the Massachusetts General Court made 
provision for the informal settlement of certain small estates, 
Chapter 562, Acts of 1954, amending Chap. 195 Gen. Laws. This 
applies only to estates in which the assets of the decedent consist 
of personal property with a value of less than $500. There are 
numerous cases in which the deceased leaves only a small bank 
account or perhaps a second-hand automobile, or some other per- 
sonal property, in which it is often questionable whether the estate 
is worth the trouble and expense of regular probate proceedings. 

Informal proceedings under the new statute will be permitted 
only in case the decedent was a resident of Massachusetts, and is 
survived by a spouse, child, parent, brother or sister, who is a 
Massachusetts resident of full age and legal capacity. Even then, 
the familiar formal administration would have priority, and the 
informal method can only be used in case no will has been presented 
and no administrator or executor applied for. 


In place of the petition and decree of appointment, inventory, 
bond and account, required in formal administration, this act 
calls for the filing of a single document in the Registry of Probate 
in which much of this information is consolidated. In this docu- 
ment, the informal administrator files a sworn statement, giving 
(1) his name, residence and relationship to the deceased, (2) the 
name, residence and date of death of the deceased, and (3) a sched- 
ule of all assets known to him and their estimated value. It must 
also set forth (4) a statement agreeing to administer the estate 
according to law, and (5) the names and addresses of any surviving 
joint owners of property in which the deceased had an interest, 
(as a sort of information return). This affidavit has to be filed with 
the Registry of Probate and a filing fee ($3.00) paid. It remains 
there on the docket as a permanent memorandum of the undertak- 
ing. Thereafter, the voluntary administrator can obtain attested 
copies, which will show his authority to collect accounts payable 
or other obligations due the deceased, including the delivery of any 
chattel. Debtors who pay the voluntary administrator under these 
circumstances are discharged from further liability to the estate 
of the deceased with respect to their obligation, and the voluntary 
administrator has authority to sell any chattel, and negotiate any 
check paid to him by a debtor. He is then required to use the 
proceeds to pay the bills of the deceased in much the same order 
as a formal administrator, except that he cannot make any charge 
for his own services. He is liable as executor de son tort to any 
persons aggrieved by his maladministration, and in case a formal 
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administrator or executor is later appointed, he must turn over any 
assets in his hands on demand. If there should be any balance left 
after the payment of debts, he distributes it to the spouse, or as 
provided for intestate estates in Chap. 190, sec. 1-5. 

This bill expressly amends certain provisions of law which were 
previously enacted for the collection of wages from certain cities 
and towns. It may be of assistance to people who are trying to 
collect one or two small accounts in order to meet funeral and 
doctors’ bills, and was designed for those marginal cases in which 
the costs of a bond and probate formalities might deter relatives 
from settling the estate at all. Several other states have special- 
ized laws permitting the collection of death benefits, back wages 
or bank accounts, under somewhat similar conditions, but no 
general act of this character was found as a model. 

The author had the greatest of difficulty in getting the Senate 
and House counsel to permit the adjective “small estates” to appear 
in the title of the bill. Such terms are frowned upon by the writers 
of laws as being vague, if not misleading. It seemed to me, how- 
ever, that with all its faults the word has some significance in this 
particular setting. RICHARD H. LEE. 





THE NEW ADMINISTRATIVE PROCEDURE LAW 
OF MASSACHUSETTS 


BY 
ROBERT M. SEGAL 


1. INTRODUCTION: 


When Governor Herter signed the bill on June 10, 1954 which 
became Chapter 681 of the Acts of 1954, Massachusetts adopted, 
“An Act providing for the Improvement of the Administration of 
Justice by Prescribing Fair Administrative Procedures”. The 
new law becomes effective July 1, 1955 and will affect all lawyers 
who practice before administrative agencies in the Commonwealth. 
The bill followed the Governor’s message of April 23, 1954, House 
Bills Nos. 2766 and 2963, the Report on the Special Commission 
of the Structure of the State Government on Administrative Agen- 
cies, the article on “Administrative Procedure in Massachusetts” 
in the Boston University Law Review, the work of a special study 
group containing representatives from the faculties of Harvard and 





1Segal, “Administrative Procedure in Massachusetts: Rule Making and 
Judicial Review”, XXXIII Boston University Law Review Administrative 
Agencies and Law in Massachusetts, 22 Boston Bar Bulletin 37-40 (Feb. 1951). 

For a general description of the history of the drafting of the new Act in 
Massachusetts, see Sacks, “A Proposed Administrative Procedure Act for Massa- 
chusetts”, Harvard Law School Bulletin (June, 1954) pp. 5-6. 
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Boston College Law Schools, the Model Act recommendations in 
1944 by the National Conference of Commissioners on Uniform 
State Laws and their adoption in whole or part by ten states. 


2. NEED: 

The need for a reform in administrative procedure in Massachu- 
setts has a long history, for the administrative agencies of this 
Commonwealth are among the oldest in the United States starting 
with the State Board of Education in 1837, the Banking and In- 
surance Commissions in 1838 and 1855, the first regulatory agency 
in railroads in the country in 1867, and early regulatory bodies 
for the professions.2 For the past 30 years until the recent reports 
and reforms of the Special Commission on the Structure of the 
State Government,’ there had been no overall-reorganization of the 
administrative bodies in the Commonwealth even though these 
state administrative agencies had grown to approximately 250 
in number. Typical of the criticisms levelled against these agencies 
are the following three conclusions in a recent study of the ad- 
ministration of labor and social security legislation in Massachu- 
setts: 

“1. The administration of these functions is uneven in character 
and diffused among a number of agencies: 


“2. parts of the Massachusetts governmental machine are inade- 
quate or antiquated; 


“3. a major problem remains the unnecessary diffusion of re- 
sponsibility at both the local and state level.’’4 


With regard to the actual procedure, the various agencies have 
diverse practices in rule-making, adjudicatory hearings and ju- 


2 The factors leading to the growth of administrative agencies in Massachu- 
setts are similar to the reasons for,the growth of federal agencies. For a dis- 
cussion of the latter, see Landis, The Administrative Process, 1-46 (1938). 


® Two prior minor attempts were made to survey the administrative structures 
in Massachusetts. A recent study of state departments and finance in 1940 re- 
ported, without major recommendations, in H. Rep. 2234 on the rapid growth 
of agencies between 1930 and 1940 with 1% million dollars in costs for 22 new 
agencies. In 1943 a special commission, with very limited powers, studied the 
“model” bill for an administrative court and required changes in 64 chapters 
of the General Laws dealing with administrative law and agencies. It made 
recommendations in H. Rep. 1440, Report of the Special Commissioners on the 
Establishment of an Administrative Court, (1943). A detailed study of extra- 
ordinary methods of review in Massachusetts was made by Professor Brown 
in 1941. For a review of these remedies, see Brown, “The Use of Extraordinary 
Legal and Equitable Remedies to Review Executive and Administrative Action 
in Massachusetts”, 21 B.U.L. Rev. 632 (1941); 22 B.U.L. Rev. 55 (1942). A 
recent study of the administrative agencies in the Commonwealth has heen 
made by the “Little Hoover” Commission which has published numerous reports 
on various agencies and fields with some reorganization adopted by the Legis- 
lature. 


*Stern, “Administration of Labor and Social Security Legislation in Massa- 
chusetts”, 29 B.U.L. Rev. 291, 314 (1949). 
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dicial review. Statutory language and requirements vary along 
with the actual practices of the agencies. 

In rule-making, “in brief, it can be seen that the statutes in 
Massachusetts vary widely as to requirements for notice, hearing 
and publication of substantive as well as procedural rules. News- 
paper advertisements, in some cases limited and useless, are some- 
times required or used. In some cases, the approval of the governor 
and council is needed but this is often a useless function and 
takes up the time of the governor and council needlessly. Further- 
more, the present compilation is inadequate and there is not general 
publication of the rules. Thus a citizen (and even his lawyer) may 
often be unable to determine quickly what is permissible or re- 
quired in a given situation and though anxious to act strictly in 
accordance with the law, may find that he has unwittingly involved 
himself in some serious entanglement.’’5 


In the hearings for the adjudication of individual rights, includ- 
ing suspension or revocation of licenses, the different agencies 
have various and diverse practices relative to notice, practice, types 
of hearing and the conduct of the hearing. In revocation of li- 
censes, the courts have declared that the right to a hearing where 
the statute is silent depends on whether the license is a “right” 
or a “privilege”. 

In methods of judicial review of administrative action, Massachu- 
setts presents a complexity of old and new, of outmoded historical 
survivals, legislative changes and purposeful innovations.? Whereas 
40 statutes creating the agencies made provisions for judicial re- 
view or enforcement of their orders, the other agencies could be 
attacked by the so-called “extraordinary remedies” based on the 
common law forms and patterns which were preserved by express 
statutes in this Commonwealth;® these include certiorari, quo 
warranto, mandamus, habeas corpus and a writ of prohibition. In 
addition there are bills in equity as well as declaratory judgments. 
Furthermore other statutes merely conferred jurisdiction on a 





5 Segal, op. cit., pp. 8-9. 

*The process of administrative adjudication, from investigation to the final 
decision of the agency, presents the central problems in administrative law to- 
day. The problems arising from judicial review, for example, while presenting 
perhaps intellectually more subtle questions, weigh less heavily simply because 
the overwhelming majority of administrative action are never appealed from. 
Fine studies of the whole administrative decision-making process are now 
available in book form in Davis, Administrative Law (1951) and Parker, Ad- 
ministrative Law (1952) (primary emphasis on federal problems). Mr. Robert 
M. Benjamin’s report on administrative law in New York considers many of 
the problems which face the Commonwealth. 

7 Segal, op. cit., pp. 13-19. 

*For a detailed review of these remedies, see Brown, The Use of Extra-Or- 
dinary Legal and Equitable Remedies to Review Executive and Administrative 
Action in Massachusetts, 21 B.U.L. Rev. 632-664 (1941); 22 B.U.L. Rev. 52-98 
(1942). 
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specified court to review the administrative decision with no indica- 
tions of the procedure or standards of review. 

Along with the wide divergence in methods of judicial review, 
there is a great variation in the scope of review by the courts.® 
After reviewing this field, the Commission on the Establishment of 
an Administrative Court concluded, 

“The scope of the statutory provisions for review is much 
broader in some cases than in others. The differences in pro- 
cedure—often corresponding, as has been said, to no discern- 
able differences in subject matter—tend, moreover, to con- 
fusion and prevent the building up of a useful body of 
precedents. Decisions made under one statute may be of little 
value in determinating the effect of another, so that, when the 
courts are asked to entertain the less-used proceedings, there 
may be much uncertainty as to its application.’’!® 


These variations and divergencies in rule-making, agency ad- 
judication and judicial review of administrative action presented a 
complexity of problems, lacked a pattern and created unnecessary 
difficulties for the lawyers as well as the citizens affected by them. 
As Governor Herter pointed out in his message with House Bill 
No. 2766, 

“In Massachusetts we must maintain minimum standards 
of fair procedure in the exercise of the broad administrative 
powers of the various agencies, and a complementary need for 
a desirable measure of uniformity in agency procedures and 
practices. 

“The draft of a proposed state administrative procedure act 
submitted herewith seeks to fill that need. It will replace the 
present complicated and bewildering variety of procedures with 
a simpler, more orderly pattern. It does not endeavor to es- 
tablish a rigid identity of procedures, but rather sets up 
flexible procedures based upon a set of uniform minimum 
standards of fairness and justice.” 


On the federal level, Congress has adopted the Federal Adminis- 
trative Procedure Act of 1946.12 Ten states have already adopted 
some form of the Model State Administrative Procedure Act and 
have reorganized the administrative procedure of their states, 1% 

* Segal, op. cit., pp. 19-29. 

” H. Rep. 1440, Report of the Special Commission on the Establishment of an 
Administrative Court (1943), p. 15. 

' Governor’s Message with House No. 2766 (April 23, 1954), P. 1. 

60 Stat. 237, 5 USCA. 1001, Pub. Law 404, 79th Cong. 

See Heady, “State Administrative Procedure Laws: An Appraisal”, 22 
Public Administration Review (1952), pp. 1-20 and Heady, Administrative Pro- 
cedure Legislation in the States, (1952); Council of State Governments, The 
Book of the States (1950-1), pp. 161-2; Handbook of the National Conference 
of Commissioners on Uniform State Laws (1944) p. 329. 
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whereas approximately 20 states have enacted general provisions 
governing important aspects of administrative procedure.’ 


3. NEW ACT: 

The new Law (Chapter 681 of the Acts of 1954) is fairly com- 
plex with 22 sections on 23 printed pages. Generally it follows the 
pattern of the federal and model state administrative procedure 
acts. The first section of the new law amends Chapter 30 of the 
General Laws by inserting a new Chapter 30A with its 17 sub- 
sections on administrative procedure; these 17 sub-sections are 
divided as follows: (1) definitions; (2-9) making of rules and regu- 
lations; (10-13) the conduct of adjudicatory proceedings and li- 
censing; (14-16) judicial review; and (17) separability. The sec- 
ond part (sections 2-20 of Chapter 681) repeals two sections of the 
laws relating to rules and regulations and repeals the judicial re- 
view sections of 15 specific chapters of the General Laws and all 
other provisions of the General Laws setting forth standards for 
judicial review in conflict with the new law. The third part 
(sections 21-22) sets the effective date of the new law as of July 1, 
1955, thus giving the agencies time to adjust to the new act and 
also one year from the effective date to compile and publish their 
regulations. Thus the new law deals with the traditional phases 
of administrative procedure: regulations, adjudication and judicial 
review. 


A. COVERAGE: 


The act applies to all state administrative agencies with the fol- 
lowing exceptions: 
Those in the legislative and judicial branches; 
The governor and council; 
Military or naval boards, commissions or Officials; 
The department of correction and the parole board; 
The youth service board and the division of youth service in 
the department of education; 
The division of industrial accidents in the department of labor 
and industries; and 
The division of child guardianship of the department of pub- 
lic welfare. 


oe 99 Np 


o 


a3 


Thus except for the above specific exemptions,'® the state adminis- 
trative procedure act applies to all state agencies, departments, 
boards, commissions or officials authorized to make rules or regula- 
tions or to conduct adjudicatory proceedings including granting 
and suspension of licenses. It covers such diverse agencies as the 

4 Reports of the American Bar Association (1953) Volume 78, p. 535. Statutes 
adopted in Wisconsin and Missouri have closely followed the Model Act’s pro- 
visions, while California, Illinois, Indiana, North Carolina, North Dakota, Ohio, 
Pennsylvania and Virginia have relied heavily on the provisions of the Model 
Act. See also Sacks, op. cit., p. 5. 

™ See infra, p. 42. 
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Department of Public Utilities, the Board of Pharmacy and Dentis- 
try, the Massachusetts Labor Relations Commission, the Appellate 
Tax Board, the Milk Control] Commission and the Alcohol Bever- 
ages Control Commission. 


B. ADOPTION OF RULES: 


Regulations are defined as rules, regulations, standards or other 
requirements of general application and future effect issued by an 
agency to implement or interpret the law enforced or administered 
by it. They do not include (1) advisory rulings; (2) internal rules 
of management; (3) regulations concerning operation and manage- 
ment of state penal, correctional, welfare educational, public health 
and mental health institutions and soldiers’ homes or the develop- 
ment and management of property of the commonwealth or of the 
agency; (4) regulations relating to use of public works including 
streets and highways when the substance of such regulations is 
indicated to the public by means of signs or signals; or (5) deci- 
sions issued in adjudicatory proceedings. 

Where the statute so requires or where violation of the regula- 
tion is subject to fine or imprisonment, before any substantive 
rules are adopted or amended the agency must give notice and a 
hearing. If the statute of the agency sets the notice requirements, 
these must be followed; if no notice is specified, it must be published 
at least 21 days before the public hearing in such newspapers and, 
where appropriate, in such trade, industry or professional publica- 
tions as the agency may select. In addition the agency must notify 
by mail any person specified in the laws and also any person or 
group filing written requests renewed yearly in December. The 
notice must state the statutory authority under which the agency 
is acting, the time and place of hearing, the substance of the pro- 
posed rule or issues involved, and any additional matter required by 
the statute. The public hearings for the regulations must comply 
with any requirements imposed by. law.1® If any agency finds that 
the rules are necessary immediately for the preservation of the 
public health, safety or general welfare, the agency may dispense 
with the requirements of notice and public hearing. The agency’s 
finding and a brief statement of the reasons for the finding must 
be filed with state secretary under Section 37 of Chapter 30 of the 
General Laws. This emergency regulation can only remain in 
effect for a three month period. In all cases not covered by the 
above requirements of a hearing, the interested persons must have 
an opportunity to present data, views or arguments orally or in 
writing at the agency’s discretion before rules (even procedural) 
are adopted. Notice for these proposed regulations must follow the 
requirements outlined above. Here again, if the agency finds that 

The new statute leaves many of the present defects in this field, for the 
statutes in Massachusetts vary as to the requirements for notice and the type 
of notice and publication used. See Segal, op. cit., p. 7 and footnotes cited 
therein. 
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the requirements of notice and an opportunity to present views are 
“unnecessary, impractical or contrary to the public interest,” 
the agency may dispense with such requirements by filing with the 
state secretary a brief statement of its reasons for the finding along 
with the regulation. These emergency regulations are unlimited 
as to time, but also require the approval of any designated bodies 
required by the statute creating the administrative agency.!7 

An interested person has the right to petition an agency to adopt, 
amend or repeal any regulation and may accompany his petition 
with data and arguments. It is left to each agency to prescribe 
by regulation the procedure for the submission, consideration and 
disposition of these petitions.1§ 

For the agency’s substantive rules to be effective, they must be 
filed with the state secretary under Section 37 of Chapter 30. 
The filing of these regulations are prima facie evidence of compli- 
ance with the requirements of the statute. 

Publication of all substantive regulations is provided in Section 6 
of the Act which provides that each agency must within a year 
compile all its regulations and have them published in a pamphlet, 
mimeographed or other written manner,!® available for distribution 
to interested persons and on file with the secretary of state. The 
publication may also contain a brief description of the organization 
and its procedures. The agency is authorized to charge cost pr‘ice 
for these publications in accordance with Section 29 of Chapter 7 
of the General Laws. These publications must be kept up to date 
by the agency “in any manner it deems practicable.”2° It is the 
duty of the state secretary to report non-compliance of this section 
to the governor and the council, and in his annual report, he must 
report on the state of compliance of the various agencies. 

Judicial review of the agencies’ regulations is provided for where 
the General Laws do not set up an exclusive method by a petition 
under the declaratory judgment statute.2!_ Furthermore, on request 
of any interested party, an agency is given the power to make ad- 
visory rulings regarding the applicability of a rule to any person, 
property or state of facts.°? 


C. ADJUDICATIONS AND HEARINGS: 

Adjudicatory proceedings are defined as agency proceedings 
where legal rights, duties or privileges of specifically named persons 
are required by constitution or statute to be determined after op- 

This does not reform the present useless and time consuming requirements 
of having approval of the governor and council of some procedural and sub- 
stantive rules. See Segal, op. cit., p. 12. 

This procedure may permit extreme variations which will help defeat the 
uniformity sought for by the Act. 

” Here again, a uniform method of publication might be preferable, see foot- 
note 16 above. 

* See footnotes 16-18 above. 

“ Chapter 321A of the General Laws. 

22In the federal government, this is done by the Tax Bureau, the Office of the 
General Counsel of the NLRB and other similar agencies, 
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portunity for an agency hearing. These proceedings do not in- 
clude: (1) determination whether the agency shall institute or 
recommend court proceedings; (2) labor arbitrations; (3) disposi- 
tion of grievances of employees of the commonwealth; (4) classifi- 
cation or allocation of appointive offices and positions in the state 
government. 
Unless the specific statute provides otherwise, agencies in ad- 
ministrative adjudications have the power to: 
(1) place the burden of requesting a hearing on the interested 
party after notification of his right to a hearing; 
(2) make informal dispositions by stipulation, agreed settlement, 
consent order or default; 
(3) limit issues or vary procedure by agreement; and 
(4) permit intervention by interested persons. 


The agencies however, must meet the following minimum re- 
quirements of fairness for the adjudicatory hearings when these 
hearings are required by constitution or by statute: 

(1) reasonable notice of the hearing including the time and place 

and the issues of fact and law involved; 

(2) evidence must be of the kind ‘‘on which reasonable persons 
are accustomed to rely in the conduct of serious affairs” 
even though the agencies need not observe the court rules 
of evidence except privileges recognized by law; 

(3) parties have the right to call and examine witnesses, intro- 
duce exhibits, cross-examine, and to submit rebuttal evi- 
dence; 

(4) all evidence on which the decision is to be based must be 
made a part of the record ;7% 

(5) agencies may take judicial notice of the same facts of 
which courts take judicial notice, and may take notice of 
general, technical or scientific facts but parties must be 
notified of this material with an opportunity to contest these 
facts; at the same time the agencies are given power to 
utilize their specialized knowledge in evaluating evidence; 

(6) an official record (including testimony and exhibits) must 
be made available, but the agency need not arrange to tran- 
scribe shorthand notes or sound recordings unless requested 
by a party, who may be asked to pay the reasonable costs of 
the transcription; 
where a majority of the agency which renders the final de- 
cision have not heard or read the evidence, the decision shall 
be made after a tentative or proposed decision (as a trial 
examiner’s report in the NLRB or SEC) with opportunity to 
file objections and arguments orally or in writing to a ma- 
jority of the agency, provided, however, the agency may by 


(7 


— 


*% This requirement has already been laid down by the state court. See Segal, 
op. cit. p. 22 and footnotes 77-80 cited therein. 














NEW ADMINISTRATIVE PROCEDURE LAW 39 


regulation require the parties to make a written prior re- 
quest ;** 

(8) the decision shall be in writing or stated in the record and 
shall state the reasons for the decision with the determina- 
tion of each issue of fact or law necessary to the decision; 
the parties must be notified in person or by mail of the 
decision and of their rights to review or appeal. 


If a person has the opportunity by law or regulation to obtain 
more than one hearing on the same question, whether before the 
same or different agencies, only the last hearing must comply with 
the above hearing requirements. Subpoenas are dealt with in 
Section 12 which provides that agencies shall have power to issue 
them requiring attendance and testimony of witnesses and produc- 
tion of evidence. The agencies may administer oaths, examine wit- 
nesses and receive evidence. The agencies prescribe the form of 
subpoena adhering to the form used in civil cases. 

Parties are also entitled to subpoenas in the name of the agency, 
and witnesses may petition the agency to vacate or modify a sub- 
poena. Enforcement of subpoenas by the superior court is also pro- 
vided in the statute, with a provision for contempt of court for fail- 
ing to obey the court’s order. 


D. LICENSING: 


A significant change is made in revocation of licenses. In revok- 
ing or refusing to renew a license (which includes licenses, per- 
mits, certificates, registration charters or similar permissions), a 
full hearing is required before action is taken except in 3 types 
of cases: 

(1) where the specific statute expressly provides that a hearing 

is not required; 

(2) where the agency is required by law to revoke, suspend or 
refuse to renew without exercising any discretion on the 
basis of prior court conviction or judgment; 

(3) where the action is based solely on the failure of the licensee 
to file timely reports, schedules or applications or to pay 
the prescribed fees or to maintain required insurance cover- 
age. 


In cases of suspensions, the new law retains the present status 
that any agency which has authority by statute to suspend a license 
without a hearing can suspend the license with no prior oppor- 
tunity for the hearing;*> at the same time, the new law provides 
that the full hearing must be given after the license suspension. 


% See S. 8 of the Federal Administrative Procedure Act, 60 Stat. 237 (1946), 
5 U.S.C.A. 1001 et seq. (1946). 

%See Registry of Motor Vehicle Law and cases cited in footnote 48 of 
Segal, op. cit., p. 13. 
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E. JUDICIAL REVIEW: 

The most important reforms in the statute are found in its treat- 
ment of judicial review. Changes are made not only in methods 
but also in form and possibly in the scope of judicial review. In 
adjudicatory proceedings any person aggrieved by a final affirma- 
tive or negative decision?® is entitled to judicial review unless there 
is an express statutory provision precluding review. Where the 
statute provides for review, the form of review in the statute gov- 
erns. Where no form of review is prescribed in the statute or 
where the review is by certiorari or mandamus either by statute or 
by common law, or where the statutory form of review is not com- 
plete, then the form of judicial review in the new statute governs. 

The form of review is by a simple petition in the superior court 
containing a concise statement of facts upon which jurisdiction, 
venue and the grounds of the appeal are based. Copies of the 
petition must be served personally or by mail on all the parties, 
not later than 10 days after the institution of the proceedings which 
must be filed 30 days after the decision. While the appeal is 
pending, a stay of enforcement of the agency decision is left to the 
discretion of the agency or the Court. 

Within 40 days after service, the agency must file the record of 
the case in court either in its entirety or portions by stipulation of 
the parties or an agreed upon summary. All interested parties may 
intervene within 10 days from service. 

Review is conducted by the court without a jury and is confined 
to the agency record before the court except in statutory required 
trials de novo and in cases of alleged irregularities in procedure 
before the agency not shown in the record where additional testi- 
mony may be taken in the court. In other cases, if additional 
evidence is material and the court finds that there was good rea- 
son for failure to present it before the agency, the court may order 
that this additional evidence be presented before the agency which 
may thereafter modify its findings and decisions which become part 
of the total record.?7 

Certiorari and mandamus are only partly eliminated as forms of 
judicial review of a state agency action by the above simple petition 
for review.*® They are eliminated where there is final action in an 
adjudicatory proceeding by a state agency; this is true whether 
these extraordinary methods were available by statute or by com- 
mon law. At the same time they are not eliminated in the following 
cases: (1) if it is not adjudicatory proceeding; (2) if the ac- 
tion is not final; or (3) if it is a proceeding before a local agency. 


*For a discussion of the “negative order” doctrine in the federal level, see 
Rochester Telephone Corp. v. U. S., 307 U. S. 125 (1939). 


* See Segal, op. cit., pp. 22-26. 
* Segal, op. cit., pp. 14-19; Davis, Administrative Law (1951), pp. 794-6. 
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F. STANDARDS OF REVIEW: 


Although the forms of review still will vary, nearly complete 
uniformity is achieved in standards of review. The court is given 
the usual powers to affirm the action of the agency, remand the 
matter for the agency for further proceedings, set aside, modify 
or compel action unlawfully withheld or unreasonably delayed if it 
determines that the substantial rights of any party have been 
prejudiced because the agency action or failure to act is: 

(1) in violation of constitutional provisions; or 

(2) in excess of statutory authority or jurisdiction of the 

agency; or 

(3) based upon an error of law; or 

(4) made upon unlawful procedure; or 

(5) unsupported by substantial evidence which is defined specifi- 

cally in the statute as “such evidence as a reasonable mind 
might accept as adequate to support a conclusion”, upon 
consideration of the entire record before the court ;?° or 

(6) unwarranted by facts found by the court on the record in 

those instances where the court is constitutionally required to 
make independent findings; or 

(7) arbitrary or capricious or an abuse of discretion or other- 

wise not in accordance with the law. 


In making the above decisions, the expertness of the agency is 
recognized, for the court must give due weight to the experience, 
technical competence, and specialized knowledge of the agency as 
well as the discretionary authority conferred upon the agency. 

The above seven (7) standards of review are applicable to all 
judicial reviews of final action or decisions of state administrative 
agencies in adjudicatory proceedings regardless if the decision is 
affirmative or negative in form.8° These standards apply regardless 
whether there is an express form of judicial review or appeal or 
not. These standards, however, are not applicable to the following: 

(1) if the statute creating the administrative agency precludes 

judicial review; 

(2) if the agency statute provides for trial de novo; 

(3) certiorari and mandamus proceedings; 





* The Supreme Judicial Court has in a number of recent cases defined “sub- 
stantial evidence” in precisely the language used in this section. Jordan Marsh 
Co. v. Labor Relations Comm’n, 316 Mass. 748, 756 (1944); Goddu’s Case, 323 
Mass. 397, 401 (1948); Lapinsky’s Case, 325 Mass. 13, 17 (1949); Woloschuck’s 
Case, 325 Mass. 10, 12 (1949); Maniscalco vs. Director, 327 Mass. 211, 214 
(1951); Sinclair v. Director, 1954 Adv. Sh. 111, 117 N. E. 2d 164; 165 (1954). 
Compare the discussion of the substantial evidence on the record as a whole 
under S. 10(e) of the Administrative Procedure Act by Justice Frankfurter in 
Universal Camera Co. v. NLRB, 340 U. S. 474 (1950). The language of the 
Model Act is “unsupported by competent, material, and substantial evidence in 
view of the entire record as submitted.” 


® See footnote 26 above. 
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(4) action by local administrative agencies ;3! 

(5) action which is not final by the state agencies; or 

(6) actions by any of the agencies excluded by section (1) of 
the new statute;** 

(7) non-adjudicatory proceedings. 


The new statute sets up these standards of review and specifically 
repeals parts of 15 chapters of the General Laws covering the ap- 
prentice training bureau, the appellate tax board, the commissioner 
of education, the milk control commission, the public health board, 
the registration boards, the Mass. Labor Relations, the Employment 
Security Division, the banking and insurance commissioners and 
the commission against discrimination. At the same time, the new 
statute has the catchall section 20 which repeals all provisions of 
the General Laws setting forth standards for review in conflict 
with these new standards.** 


The judicial review section makes another important innovation 
in the law, for it also gives an appointing authority (either local 
or state) the right to court review in those cases where the agency 
has its decision reversed on appeal before the state appellate 
adjudicatory board such as the civil service commission. Previously 
this right of appeal to the court was limited to the aggrieved em- 
ployee and if the state appeal board reversed the local or state 
appointing authority, the agency had no statutory right to court 
review. At the same time the new law provides that in any cases 
where the court finds for the individual employee, the latter shall 
receive all his back pay and “the court shall assess the reasonable 
costs against the employer” (which would be the appointing 
authority). 

The statute provides for appeal from the lower courts to the 
Supreme Judicial Court and the same rules as govern appeals in 
equity suits shall apply, but the supreme court may by rule vary the 
procedure to make the review more simple, speedy and effective. In 
addition the Court is specifically given power to make and amend 
rules of pleading, practice and procedure supplementary to and not 
inconsistent with the provisions of the new law relating to judicial 
review of administrative action. 





“Further studies might be undertaken to limit the de novo reviews and to 
make the new statute applicable to reviews of the actions of local administrative 
agencies. 

® See supra, p. 35. 

*% This method of draftsmanship whereby 15 specific sections are expressly 
provided along with the catchall repeal section may lead to problems of statutory 
construction. Furthermore, some of the express repeals are inarticulately 
drawn—see for example Section 4 of the new law which states: 


“Section 4. The first paragraph of Section 11K of chapter 23 of the General 
Laws, as appearing in section 2 of chapter 707 of the acts of 1941, is hereby 
amended by striking out the seventh sentence,—by striking out, in line 30, the 
words “on questions on law”,—and by adding at the end the following sentence: 
Such order or decision shall be reviewed in accordance with the standards for 
review provided in paragraph (8) of section fourteen of chapter thirty A. 
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4. CONCLUSIONS: 

In brief, the new statute makes important changes in the present 
administrative law of Massachusetts in rule-making, adjudicatory 
hearings and judicial review. “First, it provides a procedure for 
the adoption by state agencies of rules and regulations affecting 
all or part of the general public. It also requires publication of 
regulations so that interested persons know of their existence and 
content. Secondly it provides minimum requirements of fairness 
in the conduct of hearings by state agencies when individual rights 
are at stake, as in hearings or suspension or revocation of licenses. 
Thirdly, it sets up a simple and effective method of judicial review 
for persons affected by administrative determinations of state 
agencies.’*4 In addition, the act secures a much-needed reform in 
part in the existing court remedies of certiorari and mandamus, 
substituting therefor a simplified form of review in adjudicatory 
proceedings based on the record of the agency hearing.®® 

It will bring a much-needed uniformity in these areas of ad- 
ministrative law in the Commonwealth by setting a set of basic 
standards of fairness and equity in state agency practice and pro- 
cedure. Further studies will be needed relative to the actual prac- 
tice and procedure under the new statute as well as the advisability 
of further reform of mandamus and certiorari, trials de novo and 
judicial review of local administrative agencies. At the same time, 
experience in the several states which have adopted the Model 
Administrative Procedure Act warns against the easy optimism 
that this new act is a simple panacea to all the problems of state 
administrative procedure.*¢ 

The complete text of Chapter 681 appears on pp. 73-86 for con- 
venient study.—Ed. 





TITLES, MORTGAGES AND SOLDIERS 
AND SAILORS ACT 

Conveyancers may be interested to note Gulesian v. Pilgrim 
Trust Co., 1954 Mass. Adv. Sheets, 489, decided June 4, 1952. The 
decision seems sound as to its being unnecessary for a mortgagee, 
in proceedings for foreclosure of a mortgage under the Soldiers 
and Sailors Civil Relief Act, to consider whether beneficiaries of a 
trust which held a mortgage are in the service. They are repre- 
sented by the trustees. 

But it seems to me the decision should not be construed to de- 
cide that a second mortgagee has not such ownership of something, 
as not to be within the protection of the statute. 

The case also contains a late discussion of Marketable titles. 
Bm. B.S. 





“ Governor’s Message to House No. 2766 (April 23, 1954) p. 3. 
* The problem of the complete elimination of certiorari and mandamus as 
methods of judicial review for all administrative agency actions (including local 
agencies), as outlined in the original bill (H. 2766) and in the Governor’s mes- 
sage has been referred to a study by the Judiciary Committee. 
%® Sacks, op. cit., p. 5. 
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CLOSING OUT SALES AND THE FAIR TRADE LAWS 
BY 
RICHMOND I. BAILEN 


The present trend toward deflationary prices with the concomitant 
stickiness in channels of distribution may well serve to heighten 
the emphasis on the closing out sale as a medium for moving 
sluggish inventories. The extent of its availability for clearing fair 
trade merchandise below established price levels is not widely un- 
derstood nor completely settled. It is therefore hoped that this 
brief examination will point out some of the theoretical and prac- 
tical problems to be considered by the practitioner in formulating 
his advice. 

STATUTORY PROVISIONS 

Fair trade statutes have been enacted in 45 states.1 Except for 
some minor substantive or formal differences, they are essentially 
similar, containing two fundmental provisions. First, they declare 
that no contract relating to the sale or resale of identifiable com- 
modities in free and open competition with goods of the same gen- 
eral class will be deemed violative of state law, because (a) it re- 
quires the buyer of such commodities to resell them either at or 
not below the price stipulated by the seller, or (b) it requires the 
producer, seller or buyer to impose the same resale price restric- 
tions upon subsequent purchasers. 

Second, they provide that willfully and knowingly advertising, 
offering for sale or selling a commodity below the price stipulated 
in such a contract, either by a party to that contract or by any 
other person, is unfair competition actionable at the suit of one 
who is damaged thereby. This is known as the non-signer clause. 
Since liability is based upon violation of statute rather than breach 
of contract, non-signing distributors or dealers with notice are 
thus required to maintain the resale prices established by or 
pursuant to a fair trade agreement. 

In addition, these statutes unanimously except closing out sales 
from the operation of the price restrictions imposed by fair trade 
contracts. In fourteen states the exception is unqualified and is 
usually phrased in substantially the following language: 

“Such (price maintenance) provisions in any contract shall be 
deemed to contain or imply conditions that such commodity may 
be resold without reference to such agreement in the following 
cases: 

1. In closing out the owner’s stock for the purpose of discon- 

tinuing delivering any such commodity.” 





+ Resale price agreements are prohibited in Missouri, Texas, and the District 
of Columbia. Vermont has no fair trade act. 
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Thirty-one states, however, add a qualifying proviso. After 
reciting the above introductory provision, the statutes in twenty 
of these states read generally as follows: 


“In closing out of the owner’s stock for the bona fide purpose 
of discontinuing dealing in any such commodity and plain notice 
of the fact is given to the public; provided, the owner of such 
stock shall give to the producer or distributor of such commodity 
prompt and reasonable notice, in writing, of his intention to 
close out said stock, and an opportunity to purchase such stock 
at the original invoice price”; 


While in the 11 other states, which incidentally include Massachu- 
setts, (G. L. Ch. 93 S. 14A) they adopt the following general lan- 
guage: 

“In closing out the owner’s stock for the purpose of discontinu- 
ing delivery of any such commodity; provided, that such stock is 
first offered to the manufacturer of such stock at the original 
invoice stock price, at least ten days before such stock shall be 
offered for sale to the public”. 


TYPE OF SALE EXPECTED 


In order to become entitled to the benefit of this exception, it is 
only necessary that the dealer discontinue a particular line rather 
than liquidate his business or close out his entire stock in a given 
location. 

On the other hand, the courts have been scrupulous to avoid 
extending the closing out sale exception beyond its plain meaning 
so as to prevent its being used to circumvent or evade the fair trade 
laws. Thus in Sterling Drug, Inc. v. Benatar,’ the court rejected a 
contention that stock originally purchased from the government 
at a war surplus sale, continued to retain that “closing out” char- 
acter and could therefore be subquently resold below fair trade 
prices. It was there stated that the exception “does not give a 
general exemption from fair trade prices for goods bought at a 
close out sale independent from the circumstance whether the re- 
seller himself also intends to discontinue delivering any such com- 
modity”. Since the dealer purchased the stock for the express 
purpose of selling it below the stipulated price, he was not closing 
it out within the meaning of the statute even though he did not 
intend to carry it any more. Similarly, in National Distillers 
Products Corp. v. Louie Greenwald’s Liquors, Inc.,* it was noted 
that: 


“A dealer cannot be said to be closing out an item in good faith 
which he has not carried on his shelves, or which . . . he has to 


?See: Dr. A. Posner Shoes, Inc. v. J. Rothstein & Sons, Inc., 102 N. Y. L. J. 
232 (1939). 

* CCH 1950-1951 Trade Cases, Par. 62688 (Cal. D. Ct. of App.) 

*CCH 3 Trade Regulation Reports, 8th ed., Par. 25352 (U. S. D. C. D. Colo. 
1939). 
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go out and buy simultaneously with an advertisement stating he 
is closing it out and ceasing handling that particular item. One 
cannot close out a line of goods not in stock, or where he has to 
replenish his shelves with it in order to conduct a closing out 
sale’’. 


ENFORCEABILITY OF PRELIMINARY REQUIREMENTS 


Fair trade agreements usually require that the dealer, before 
closing out merchandise at reduced prices: 


(a) give notice of his intention so to do, and 
(b) offer to return the merchandise to the manufacturer at cost. 


These provisions have been held to be binding upon parties to 
the agreement.> Whether or not they are enforceable against non- 
signers depends in part upon the type of statute involved. 

If the particular fair trade act expressly provides that stock 
must be first offered back to the manufacturer before it is closed 
out, then the non-signer clause of that act will probably be construed 
to require a non-contracting dealer with notice to comply with a 
provision to the same effect in the governing fair trade agreement. 

On the other hand, the above described provisions of a fair trade 
agreement will not ordinarily be enforced against non-contracting 
dealers if the local fair trade act unconditionally exempts closing 
out sales from price maintenance restrictions. Since the dealer is 
not a party to the contract he can be bound by it only to the extent 
the statute makes it binding upon him.® 


CONSTITUTIONALITY OF REQUIREMENT THAT NON-SIGNERS OFFER 
BACK MERCHANDISE BEFORE CLOSING OUT.? 
1. The Seagram Doctrine 

The non-signer provisions of state acts have been widely upheld 
against federal due process objections. 

The leading case on this question is Old Dearborn Distributing 
Co. v. Seagram-Distillers Corp.’ There a non-contracting dealer had 

5 Knickerbocker Liquors Corp. v. Nine West Fordham Road Inc. 106 N. Y. L. J. 
325 (1941); Hiram Walker Distributors, Inc. v. Ravett 106 N. Y. L. J. 1810, 
on reargument, 106 N. Y. L. J. 2032 (1941). However, some question as to the 
validity of these provisions may arise under the federal antitrust laws. The 
Miller Tydings and McGuire Acts expressly remove antitrust disability from 
contracts prescribing minimum (or stipulated) prices. Arguably this exemp- 
tive language may be construed not to authorize notice or repurchase provi- 
sions in fair trade agreements. For transactions subject to federal regulation, 
see: U. S. v. Frankfort Distilleries, 324 U. S. 293, (1945) Hoffman-LaRoche, 
Inc. v. Weissbard CCH 1952-1953 Trade Cases, Par. 67449 (N. J.); Johnson & 
Johnson v. Weissbard CCH 1952-1953 Trade Cases Par. 67450 (N. J.) 

* Sunbeam Corp. v. Windsor-Fifth Ave. Inc. CCH 1954 Trades Cases Par. 67644 
(N. J.). But the dealer’s apparent lack of good faith was considered to justify as 
a reasonable exercise of the court’s equity power, the inclusion of requirements 
for notice and repurchase as part of the interlocutory injunctive relief granted. 

‘Provisions for advance notice are not treated here since they impose no 
particular practical burden upon a dealer. 
$299 U. S. 183 (1936). 
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been continuously selling Seagram branded products below fair 
trade prices with the result that other dealers had experienced a 
diminution in sales and threatened to stop carrying those products. 
A decree enjoining further price cutting was affirmed. Emphasiz- 
ing that the local fair trade act under consideration pertained only 
to commodities identified by the producer’s or owner’s mark, name 
or brand, the Court declared that the good will symbolized thereby 
is a valuable property right, not lost upon sale and legitimately en- 
titled to protection against injury. The Court accepted the legisla- 
tive determination that retail price cutting is injurious not only 
to that good will, but to the public as well, and stated that the price 
restrictions imposed by the non-signer clause are an appropriate 
means for the prevention of such injury. It treated the non-signer’s 
voluntary acquisition of the commodities with the knowledge of the 
pre-existing price restrictions as constituting an implied assent to 
those restrictions. It was also pointed out that there was nothing 
in the act to prevent the purchaser from removing the identifying 
mark or name and reselling the commodity at the price he selects. 


2. Limitations to the Seagram Doctrine 


That the “implied assent” theory will no longer be followed by 
the Supreme Court is indicated by a recent dictum labelling the 
requirement that non-signers maintain fair trade prices as “price 
fixing by compulsion” and “resort to coercion”.® Nevertheless, the 
more basic doctrine of protecting the good will property right still 
continues with undiminished vitality and will probably withstand 
federal due process objections. 


Many state courts on the basis of the Seagram doctrine have 
reached the same result under their respective constitutions. But 
there is not complete unanimity. The non-signer clause has in some 
instances been held to violate due process under state law.!° In this 
connection, some considerations have been advanced which may 
persuade other jurisdictions to at least limit if not re-examine 
the Seagram doctrine as now followed by them. For example, al- 
though that case concedes that a dealer has a constitutional right 
to remove the manufacturer’s name from a product and sell it at his 
own price, it fails to take into account the situations where that 
right may be restricted to the point of extinction, either by law, as 
in the case of liquor or drugs, or by sheer impracticality as in the 
case of silverware or aspirin tablets. Similarly, the Seagram de- 
cision stresses that a dealer is not required to buy or sell fair 
traded merchandise, but overlooks the fact that a considerable por- 
tion of the market might be otherwise foreclosed to him unless 

* Schwegmann Bros. v. Calvert Distillers Corp. 341 U. S. 384 (1951). 

” Miles Laboratories, Inc. v. Eckerd CCH 1954 Trade Cases, Par. 67700 (Fla.) ; 
General Electric Co. v. Brandeis & Sons CCH 1954 Trade Cases Par. 67682 (D. 
Ct. Neb.) Grayson-Robinson Stores, Inc. v. Oneida Ltd. CCH 1952-1953 Trade 


Cases, Par. 67442 (Ga.) Cert. den. 74 S. Ct. 39; Shakespeare Co. v. Lippman’s 
Tool Shop Sporting Goods Co. CCH 1952-1953 Trade Cases Par. 67303 (Mich.). 








48 MASSACHUSETTS LAW QUARTERLY 


he did so. Nor can the rationale of protecting the trade mark or 
name be completely reconciled with the traditional concept that the 
function of a mark or name is merely to prevent deception or palm- 
ing off. But even assuming the doctrine of unfair competition can 
thus be expanded by legislative fiat, fair trade statutes in so doing 
fail to distiguish between established brands and those that are 
new, relatively unknown, and, as a practical matter, devoid of any 
of the inherent good will which would entitle them to protection. 


Moreover, the Court in the Seagram case accepted without critical 
evaluation the legislative determination that retail price cutting 
is injurious to both producer and public alike. While the predatory 
price cutting practices of the mid-thirties might have then justified 
this underlying assumption, present economic conditions probably 
do not, characterized as they are by an apparently indigenous 
rigidity in prices which are often pegged at sufficiently high levels 
to protect even the more inefficient distributors. Perhaps in in- 
timating that the prevention of loss leader tactics is the primary 
purpose of this legislation, the Court may have impliedly recognized 
some limitation of its holding to those or equally pernicious prac- 
tices, or to those situations where the prevalent business condi- 
tions might ordinarily spawn such practices. In any event, it seems 
unlikely that the decision contemplated the type of facts and back- 
ground illustrated in Eli Lilly & Co. v. Schwegmann Bros. Giant 
Super Markets! where the District Court states: 


“There is no suggestion in the record nor in the pleadings that 
defendants are using the plantiff’s products as ‘loss leaders’. 
The evidence is uncontradicted that defendants make a fair profit 
in all sales of plaintiff’s products below the fair trade price. 
The evidence is also uncontradicted that the defendants sell the 
products of most, if not all, of plaintiff’s competitors below the 
fair trade price. The defendants simply are efficient retailers 
who pass on the fruits of that efficiency to the buying public in 
the form of lower prices. Enforcement of the fair trade act 
would protect other retailers from this type of competition”. 


3. Offer back requirement cannot be sustained as valid exercise of 
the police power under the Seagram Doctrine. 

Even though a state court does follow the Seagram decision, it 
will not necessarily be governing on the constitutional question 
involved in requiring a non-contracting dealer to first offer his 
stock to the manufacturer for repurchase at cost before closing it 
out. In the first place, that decision is limited on its facts to the 
practices of a non-signer who was continuing to sell below the 
fair trade price with the result that other dealers threatened to 


“CCH 1952-1953 Trade Cases Par. 67409 (E. D. La.) Aff. CCH 1952-1953 
Trade Cases Par. 67516 (5th Cir.) Cert. den. Oct. 19, 1953. 

Relief was nevertheless granted on the grounds of a threatened refusal by 
dealers to handle the manufacturer’s product with consequent injury to his 
business. 
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withdraw from company distributorships. It makes no reference to 
closing out sales or to the statutory proviso conditioning them. 
On the contrary, the Court repeatedly addresses itself to the “price 
restriction” in the non-signer clause, namely, “selling at less than 
the price stipulated” in a fair trade contract. 

In the second place, the Court accepts as binding upon itself and 
conclusive “in the circumstances here described” the legislative deter- 
mination that retail price cutting is injurious to the general public. 
But the circumstances in the Seagram case appear clearly distin- 
guishable from those surrounding a closing out sale which by 
definition is temporary, unique and ordinarily devoid of loss leader 
practices, effecting the disposition of products by appealing to bar- 
gain conscious consumers rather than by utilizing the manufac- 
turer’s good will. 

These very characteristics demonstrate why it is unlikely that 
the requisite injury to the public is caused by closing out at reduced 
prices. Lacking that, no constitutional justification would then 
seem to exist for burdening the non-signing dealer with the pre- 
liminary requirement of offering to return his stock at cost. Nor, 
for that matter, would there appear to be a sufficient threat of ir- 
reparable injury to warrant a court to enjoin such a sale at least 
in a jurisdiction which requires some preliminary proof of impend- 
ing harm from alleged violations of fair trade acts. 


4. The offer back provision gives the manufacturer arbitrary con- 
trol over the disposition of stock. 


The cases are pretty well agreed that statutes authorizing fair 
trade agreements do not unlawfully delegate to private individuals 
the power to fix prices, but merely permit them, if they so desire, 
to enter into price maintenance contracts. And though, as already 
noted, this consensual element is lacking when non-signers are re- 
quired to maintain fair trade prices, it has been recently stated: 
“There certainly is no delegation of legislative power in that. It 
is the Legislature itself which lays down the policy, the rule and 
the standard of conduct it intends shall prevail. It does not dele- 
gate anything to anyone.” !2 

Nevertheless as applied to non-signers, the statutory proviso 
restricting the exception for closing out sales may have that effect. 
In requiring a dealer to offer to return his stock to the manufac- 
turer prior to such a sale, the proviso does not state when or 
in what circumstances the producer may accept or decline to 
accept that stock. It leaves to his complete and untrammeled dis- 
cretion the decision whether or not the stock may be subsequently 
closed out at reduced prices. He thus has the power to exempt 
it from the operation of the fair trade acts and, in effect, is thereby 
given the right to determine in what circumstances the general 
public will or will not be injured by price reductions at a closing 





12 General Electric Co. v. S. Klein on the Square, Inc., CCH 1952-1953 Trade 
Cases Par. 67443 (N. Y. Sup.). 
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out sale. It is one thing to create an exception which in practice 
is equally applicable to all, but it is quite another thing to create 
one that can be vetoed by the action of an individual, especially 
when no standards or safeguards are provided to guide the exercise 
of that veto. 


5. The offer back provision unlawfully deprives a dealer of his 
property without just compensation. 

Fair trade legislation is directed principally at requiring con- 
tracting and non-contracting dealers to maintain at least a mini- 
mum markup on their stock. As a result, the dealer receives more 
for his stock, thereby increasing his unit profit margin. But the 
proviso introduces a novel element not otherwise contemplated 
within the statutory framework. This is the requirement that 
when stock is offered back to the manufacturer it must be offered at 
its original invoice price. Should the dealer do so, however, and 
the stock accepted at that price, he would lose the amount of the 
shipping, storage, advertising and other expenses he paid or in- 
curred with respect to that stock. Moreover, in the event of an 
intervening rise in the manufacturer’s list price he would receive 
less than market value for his stock. Enforcement of this require- 
ment would as a practical matter deprive the dealer of his property 
without proper compensation. 


CONCLUSION 

The statutory close out exception may be severely limited in prac- 
tice as a result of the requirement that the dealer give the manu- 
facturer an opportunity to repurchase the merchandise in question 
at cost. Apart from an arguable federal antitrust infirmity, a pro- 
vision to this effect in a fair trade agreement will ordinarily be 
enforced against signatories. The situation with respect to non-con- 
tracting dealers falls into two categories. First they will not be 
bound by a repurchase provision in jurisdictions where a compar- 
able requirement is omitted from the fair trade act. Second, even 
where the local statute contains such a requirement, a vigorous 
defense to its enforcement can be made on the constitutional 
grounds of due process, improper delegation of arbitrary control 
and wrongful deprivation of property. Though the weight of au- 
thority continues to uphold fair trade legislation in its more gen- 
eral aspects by an adhering deference to legislative findings, there 
remains a dearth of binding precedent governing the questions 
arising within this limited sector of inquiry. A forceful presenta- 
tion of these issues can be strongly recommended. 
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SIGNIFICANT DECISIONS OF THE SUPREME 
JUDICIAL COURT DURING ITS 1953-1954 
SITTINGS 
BY 
ALAN J. DIMOND 


(A Paper read at the Swampscott Institute, June 25, 1954) 


It would almost be unlawyerlike for any two lawyers to pick the 
same cases for their all-star rosters for any particular year. Dif- 
fererences in interests, experiences, and perhaps in shortcomings 
too, would all affect their choices. My selections of significant cases 
decided by the Supreme Judicial Court during its 1953-1954 sit- 
tings no doubt reflect all three influences. I hope, though, that as 
a group my cases have enough variety and balance to hold the in- 
terest of the bar as a whole during a brief presentation. 


Discretionary Trusts 

Ware v. Gulda, 1954 A.S. 73, overruled so much of Crawford v. 
Langmaid, 171 Mass. 309, as had held that to the extent that a 
trustee of an inter vivos trust of which the settlor was the sole 
life beneficiary had discretion to make or withhold payments of 
principal, creditors of the settlor could not reach any withheld 
principal if the creation of the trust did not constitute a fraudulent 
conveyance. Crawford v. Langmaid, a much criticized case con- 
trary to the weight of authority,’ had regarded the settlor’s interest 
in the principal as so contingent as to be out of reach. The trustee, 
it was said, might never exercise his discretion to pay any of it 
over. Ware v. Gulda has now rejected this unrealistic view by tak- 
ing the sounder position that a person cannot be permitted to create 
the equivalent of a spendthrift trust for himself. It accordingly 
held that the settlor’s creditors can reach the maximum amount 
of principal, and income too, which the trustee may distribute 
to him. 

Left open by Ware v. Gulda is the case of the settlor who creates 
a discretionary trust of which he is only one of several life bene- 
ficiaries. May his creditors reach anything in that situation? In 
his book on Spendthrift Trusts? Dean Griswold suggests, with some 
citation of authority, that this situation may perhaps be treated 
differently since here the trustee has full power to give the property 
currently to another. 

Unimpaired by Ware v. Gulda is that portion of Crawford v. 
Langmaid which held that creditors of a settlor could not reach a 
remainder interest in the trust property subject to the settlor’s 
reserved general power of appointment by will if the power was 


1 See authorities collected at page 76 of Ware v. Gulda. 
°2d edition (1947), page 552. 
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not exercised and the creation of the trust did not constitute a 
fraudulent conveyance. If the settlor-donee exercises a general 
power by will, however, the rule of Olney v. Balch, 154 Mass. 318,° 
subjects the appointed property to the claims of his creditors, so 
far as his individual property is insufficient therefor.* 


Specific Performance 

In Morad v. Silva, 1954 A.S. 103, the Court discarded suggestions 
in several earlier cases that mutuality of remedy is a condition of 
awarding specific performance of contracts. Recognizing instead 
a rival and contrary line of cases as the sole legitimate authority, 
the Court quoted and approved their formulation in the rule of 
the Restatement of Contracts® that “The fact that the remedy of 
specific performance is not available to one party is not a sufficient 
reason for refusing it to the other party.” The Court thus re- 
jected a mechanical copybook approach in favor of one of judicial 
craftsmanship well stated in the words of Judge Cardozo, also 
quoted by the Court, that “What equity exacts today as a condition 
of relief is the assurance that the decree, if rendered, will operate 
without oppression either to plaintiff or to defendant.” 

As the result of Morad v. Silva, the new statute® authorizing a 
decree for specific performance of a contract if no other remedy is 
in fact the equivalent of the promised performance will begin its 
career without the prospect of a gloss of mutuality being added to 
its provisions. 

Exemplary Damages 


In Ficara v. Belleau, 1954 A.S. 87, the Court rejected a prior 
notion that a building contractor guilty of a wilful default is 
chargeable with exemplary damages. Glazer v. Schwartz, 276 Mass. 
54, and unnecessary language in two other cases’ had extended the 
rule of Sipley v. Stickney, 190 Mass. 43, (denying a wilfully de- 
faulting contractor any recovery even though the default did not 
go to the essence of the contract) to damage actions against wil- 
fully defaulting contractors as well. By awarding damages equal 
to the reasonable cost of completion of the contract without grant- 
ing a contractor any credit for the contract payments from which 
his wilful breach had discharged the other party, these cases had 
assessed a penalty, and not merely compensation, for the breach. 


* Applied in State Street Trust Company v. Kissel, 302 Mass. 328. 

* As to the exercise of a general power inter vivos, “. .. the Restatement [of 
Property, sec. 330] follows the English rule . . . that the donee’s creditors can 
reach property subject to a general power exercised inter vivos, if they could 
have done so, under the rules relating to fraudulent conveyances, had the donee 
made a similar transfer of owned property.” Am. Law of Property, sec. 
23.16(3). This point does not seem to have been decided in Massachusetts. 

5 Sec. 372(1). 

*St. 1954, c. 439. 

7 Pelatowski v. Black, 213 Mass. 428, 431. and Walsh v. Cornwell, 272 Mass. 
555, 564. 
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Ficara v. Belleau has now cut off this severe extension of an already 
stern rule and has confined the damages to usual compensatory 
limits. Thus the wilfully defaulting contractor is now liable only 
for the amount by which the reasonable cost of completion of the 
contract exceeds his unpaid contract price. 


Misrepresentations and Estoppel 

A case of particular interest, not because it lays down a new rule 
but rather because it restates an old rule which may not be too 
widely known, is Enterprises, Inc. v. Cardinale et al, 1954 A.S. 271. 

This case dealt with liability for an innocent misrepresentation of 
fact. A contract for the purchase and sale of a two-family house 
contained a covenant by the sellers that the rental of one of the 
dwelling units was $100 a month and that it was then registered 
at the local rent control office for not less than that amount. In fact 
the registered rental was only $808 although the sellers were actually 
receiving $100. The buyer, alleging that the sellers had made a 
knowingly false and fraudulent representation, brought a bill in 
equity seeking to rescind the contract and to recover a down pay- 
ment. 

The Supreme Judicial Court, which received the case on a report 
of the evidence without findings of fact by the trial judge who had 
dismissed the bill, found it unnecessary to deal with the question 
whether the misrepresentation® of the $100 ceiling rental was 
knowingly false and fraudulent. Instead, it found that the mis- 
representation was actionable even if honestly made. “The defend- 
ants were responsible for the misrepresentation,” the Court said, 
“even though they believed in the truth of the fact stated. The 
fact was susceptible of actual knowledge, and was stated as a fact 
and not as a matter of opinion, estimate or judgment.” The Court 
did not inquire whether the defendants were negligent. 

Investigation of the basis of the rule applied by the Court dis- 
closes a long Massachusetts history. The famous House of Lords 
case of Derry v. Peek, [1889] 14 App. Cas. 337, requiring proof of 
the defendant’s actual knowledge of the falsity of a misrepresenta- 
tion of fact in an action for deceit has not taken hold in Massachu- 
setts. Except for a brief incursion of Derry v. Peek in Nash v. Min- 
nesota Title Insurance and Trust Company, 163 Mass. 574, the 
Massachusetts rule requires proof only of a misrepresentation of 
fact, stated as such, and capable of actual knowledge, without re- 
gard to the defendant’s state of mind. Two distinguished com- 
mentators’ believe that the Massachusetts rule even goes beyond 





*The registered rental had been raised to $105 by the time set for the closing 
but since the plaintiff had given notice of rescission before that date, the Court 
held that the subsequent increase did not cure the misrepresentation. 

* Apparently implied in the covenant. Compare Pybus v. Grasso, 317 Mass. 
716, 720. 

” Francis H. Bohlen, Misrepresentation, as Deceit, Negligence, or Warranty, 
42 Harvard Law Review (1929), pages 733, 734 (note 2), 737, 745 (note 18), 
Fowler V. Harper, A Treatise on the Law of Torts (1933), page 459. 
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resting liability on the ground of negligence. 
we have a rule of absolute liability." 

On its own facts, Enterprises, Inc. v. Cardinale might be limited 
to suits for rescission or it might be explained as merely a suit for 
breach of an express covenant. Its historical roots, however, are 
much broader and very much alive.!? 

Closely related to misrepresentations of fact giving rise to liabil- 
ity are promissory representations giving rise to an estoppel. 
Knight v. Lawrence, 1954 A.S. 317, involved the latter. The plain- 
tiff, an elderly lady, had been seriously injured in an automobile 
accident in November, 1950. An insurance adjuster for the com- 
pany covering the driver of the responsible vehicle visited her from 
time to time and in the winter or spring of 1951 said to her, “You 
needn’t do anything about your case—we will settle it.” During the 
latter part of October, 1951 when a week or ten days remained be- 
fore the one-year statute of limitations on the plaintiff’s cause of 
action was due to expire, the adjuster again called on the plaintiff 
and asked her what she wanted in settlement of her claim. She 
named a figure and the adjuster replied that he knew that the in- 
surance company would not pay that much but that he was going to 
the company office and she would hear from him again. The one-year 
statute then ran out without the adjuster again communicating with 
her. During all this time the plaintiff had no lawyer. After the year 
had expired the plaintiff brought suit against the driver who had 
struck her. Despite the defense of the statute of limitations, the 
plaintiff won the jury verdict. 

The Supreme Judicial Court upheld the verdict on the ground that 
it was a jury question whether the adjuster’s conduct estopped the 
defendant from relying on the statute of limitations.‘ Applying 
the principle of equitable estoppel expounded in McLearn v. Hill, 276 
Mass. 519, and quoting from that case, the Court recognized that an 
estoppel can arise even without a misrepresentation of an existing 
fact, the usual common law estoppel, and said that an estoppel may 
also be created by “words or conduct not consonant with fairness 


They suggest that 


4 Professor Bohlen cites particularly Huntress v. Blodgett, 206 Mass. 318, 324, 
where it is said, “Due diligence to ascertain the truth in regard to statements 
made as of matters of fact within one’s own knowledge is not enough to relieve 
the maker of them of liability, if they are false and are relied upon as true, 


and the person to whom they are made suffers loss thereby.” In Alpine v. 


Friend Bros. Inc., 244 Mass. 164, 167, on the other hand, there is language which 
suggests that the basis of liability is negligence. Professor Harper cites only 
Chatham Furnace Co. v. Moffatt, 147 Mass. 403. This is the leading case in 
Massachusetts on this general subject and was cited by the Court in Enterprises 
Inc. v. Cardinale. It has also been relied on in New England Foundation Com- 
pany, Incorporated v. Elliott & Watrous, Inc., 306 Mass. 177, 183, and in 
Palmer v. Motley, 323 Mass. 129, 136. 

2 Chatham Furnace Co. v. Moffatt, note 11 supra, for example, was an action 
of tort for damages. In view of the broad language in the cases even a disin- 
terested volunteer may be liable. See, however, Bohlen, note 10 supra, at page 743 
(note 13). 

131t was agreed that the adjuster had authority to negotiate for the defend- 
ant. Hayes v. Gessner, 315 Mass. 366, spells out the adjuster’s authority to bind 
the insured. 
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and designed to induce an action by the plaintiff to his harm in 
nature not different from that caused by fraud in its grosser 
aspects.” 

How broad is this principle? The Court seems to be unwilling to 
apply it to the short statute of limitations against executors and 
administrators! in view of the companion statute! authorizing 
petitions for relief from its bar upon a showing “that justice and 
equity require it” and that the petitioner is free of “culpable 
neglect.” In Statute of Frauds cases the Court has been very 
cautious about raising an estoppel.!® In cases involving the forma- 
tion of contracts, equitable estoppel, or promissory estoppel as it is 
sometimes called, as a substitute for consideration, has yet to be 
accepted in Massachusetts.!7 


Constitutional Law—Due Process 


Several cases raised questions of due process. In Lindsey v. 
Commonwealth, 1954 A.S. 1, arising on a petition for a writ of er- 
ror, the petitioner’s counsel had come into an incest case on a Fri- 
day to seek a continuance to enable him to investigate, and perhaps 
also to defend, the charge which was expected to be reached for 
jury trial on the following Monday. On Monday counsel went to 
the courthouse but found that the case was not listed on the daily 
trial list. He then left the building, first, however, requesting an 
associate to seek a continuance. A clerk of court innocently 
but erroneously told the associate that the case had been continued 
on the previous Friday. Shortly thereafter the associate learned 
that the case had been reached for trial. He went to the courtroom 
where the case was to be heard and found that a jury had already 
been empanelled. Then for the first time he conferred with the 
petitioner. The trial judge stated that it was too late to have a 
continuance and the trial proceeded with the associate participating 
and resulted in a conviction. 

The Supreme Judicial Court held that the petitioner had been 
denied due process of law under the Fourteenth Amendment of the 
United States Constitution as well as his rights under the Twelfth 
Article of the Massachusetts Declaration of Rights. The case there- 


“"G.L. (Ter. Ed.) c. 197, s. 9, as most recently amended by St. 1954, c. 552, 
s. 1. See for example Haven v. Smith, 250 Mass 546, 548, and Nochemson v. 
Aronson, 279 Mass. 278, 282. 

5 G.L. (Ter. Ed.) c. 197, s. 10, as most recently amended by St. 1954, c. 552, 
4 

% Andrews v. Charon, 289 Mass. 1, (estoppel found), Levin v. Rose, 302 Mass. 
378, 381, (estoppel found), Wareham Savings Bank v. Partridge, 317 Mass. 83, 
(no estoppel). 

17 See generally Williston, Contracts (Rev. Ed.) sec. 1389. Compare Martin v. 
Meles, 179 Mass. 114, 117, and French v. Boston National Bank, 179 Mass. 404, 
408, with Bragg v. Danielson, 141 Mass. 195. Note that “The law does not re- 
gard estoppels with favor, nor extend them beyond the requirements of the 
transactions in which they originate.” Delaware & Hudson Co. v. Boston Rail- 
road Holding Company, 328 Mass. 63, 80, quoting from Boston & Albany Rail- 
road v. Reardon, 226 Mass. 286, 291. 
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fore holds that if a defendant in a criminal case retains counsel, 
counsel must be given an opportunity to be effective. That, in 
turn, means that counsel must be given a reasonable time to investi- 
gate the case and then to prepare and present a defense, if there 
is one. 

Jones v. Commonwealth, 1954 A.S. 185, also arose on a petition 
for a writ of error. Without notice of the charges against him, the 
petitioner was taken into court and arraigned on an indictment 
for breaking and entering in the nighttime. When asked if he was 
ready for trial, the petitioner said that he was not and requested a 
continuance either to get a lawyer or to get witnesses and prepare 
his own defense. These requests were denied and after a thirty- 
minute trial the petitioner was convicted. The Supreme Judicial 
Court held that he had been denied due process of law. 

Neither the Lindsey nor the Jones case involved the question 
of when a state must appoint counsel to represent a defendant in 
a criminal prosecution. Betts v. Brady, 316 U.S. 455, and its suc- 
cessors have ruled that there is no such general obligation in state- 
court non-capital cases although special circumstances, not always 
easy to define, may sometimes constitutionally demand such an 
appointment.1® The grounds of the Lindsey and Jones cases are 
rather that if the defendant in a state-court criminal case has 
counsel, he has the right to have effective counsel, and that if he 
has no counsel, he has the right to engage one if he wants to. 


Anna B. Crystal, petitioner, 1953 A.S. 885, was a petition for 
habeas corpus challenging an imprisonment for contempt follow- 
ing a Probate Court equity proceeding in which the present peti- 
tioner had been charged with the wrongful taking of property. At 
the conclusion of the equity case she was jailed on a ne exeat 
and remained in jail until the day when a final decree was entered 
ordering her to turn over the property. On that day she was pres- 
ent in court and represented by an associate of her regular counsel 
who happened to be out of town. The associate had sat at the 
counsel table from time to time during the trial of the case but had 
never before consulted with the petitioner. 

When the turnover decree was entered, the petitioner was called 
to the stand and asked if she would comply with it. In a respectful 
tone and manner she said that she did not have the property and 
that even if she had, she would not comply. A petition for con- 





18 Allen v. Commonwealth, 324 Mass. 558, 562, sums up the cases defining the 
“special circumstances”. The Allen case at page 561 gives the history of the 
Massachusetts statutes governing assignment of counsel by the Commonwealth 
in capital cases. As to the duty of a state under the due process clause of the 
Fourteenth Amendment to furnish counsel to a defendant in a capital case, see 
Powell v. Alabama, 287 U. S. 45, 53 S. Ct. 55. In the Federal courts different 
considerations apply because of the provision of the Sixth Amendment that 
“In all criminal prosecutions . . . the accused shall enjoy the right ... to have 
the Assistance of Counsel for his defence.” See Federal Rules of Criminal Pro- 
cedure, Rule 44 and Johnson v. Zerbst, 304 U. S. 458, 58 S. Ct. 1019. 
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tempt was immediately filed against her and she was given “a few 
minutes” to consult with her counsel. After a conference of about 
ten minutes with him the petitioner again took the stand and stated 
that she did not have the property. She was immediately adjudged 
in contempt for failure to comply with the decree and was jailed 
until she did. 

Relying principally on In re Oliver, 333 U.S. 257, and distinguish- 
ing with some difficulty the case of Kelley, petitioner, 292 Mass. 198, 
the Supreme Judicial Court held that the petitioner had been denied 
due process of law in being deprived of an opportunity to perform 
the equity decree, if she was willing and able to do so, in being 
denied fair notice of the charges against her and in being denied 
an opportunity to prepare her defense to them. Habeas corpus 
was held to be a proper remedy to raise the issue, notwithstanding 
the availability of a right of appeal from the contempt decree. 

This last holding is of special interest. Even though the Probate 
Court had jurisdiction over the parties and over the subject matter, 
its denial of due process to the petitioner was held to have deprived 
it of jurisdiction to adjudicate her in contempt. Accordingly the 
contempt decree and the petitioner’s jailing under it were void. 

Are there further implications of this doctrine, not altogether 
new, it is true,!® that existing jurisdiction of the parties and of the 
subject matter may be extinguished by a denial of due process in 
matters of notice of charges and opportunity to defend them? Will 
this doctrine perhaps relax the firm boundaries which have pre- 
viously existed between habeas corpus and writs of error and result 
in an expansion of the scope of the former??° 


Jurors and Witnesses 

Kabatchnick v. Hanover-Elm Realty Corp., 1954 A.S. 397, held 
that G. L. (Ter. Ed.) c. 231, s. 4A, inserted by St. 1943, c. 350, s. 1, 
as amended, permitting joinder in a single action of two or more 
defendants against whom there is asserted any claim arising out 
of the same matter, does not convert an agent and a principal, 
whose liability is only vicarious, into joint tortfeasors or into a 
single party. Accordingly when an agent and such a principal are 
joined as defendants in a tort action tried to a jury, each is en- 
titled to two peremptory challenges. 

Mezullo v. Maletz, 1954 A.S. 259, makes it clear that pertinent 
testimony of a witness is absolutely privileged even if uttered ma- 
liciously or in bad faith. This case holds, moreover, that the 
privilege is not limited to defamatory statements but applies to 
statements of insanity or of unsound mind contained in a physi- 
cian’s certificate used in a proceeding resulting in a commitment 
to a State hospital for the insane. 

See O’Leary, petitioner, 325 Mass. 179. 


” Would Connors, petitioner, 254 Mass. 103, for example, be decided the same 
way today? 








Ppt 
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Commonwealth v. Theberge, 1953 A.S. 811, was a case in which 
the defendant had been convicted of manslaughter and arson. On 
a motion for a new trial it was brought out that during the trial 
a juror on two separate occasions had travelled in an automobile 
from the courthouse to his home, a forty-five minute ride, in the 
company of spectators at the trial and witnesses for the prosecu- 
tion. Despite the juror’s request that the case not be discussed, 
one or more of the other passengers had referred to a material 
conflict in testimony and had spoken with amusement of one wit- 
ness whose testimony might have helped the defendant. 

The trial judge, after hearing the juror and the other passengers, 
found that the juror had not been influenced by the conversation 
and denied the motion for the new trial. The Supreme Judicial 
Court reversed, saying that the remarks in the automobile had 
“obvious detrimental effects” on the defendant’s case and denied 
her a “fair and impartial trial”. 

The Court did not refer to the apparently erroneous basic ap- 
proach of the trial court in inquiring whether the juror had actually 
been influenced. Such a determination can, it seems, be made only 
after testimony by the juror about the motives or influences which 
affected his deliberations. But it is well settled that although “[a] 
juryman may testify to any facts bearing upon the question of the 
existence of the disturbing influence . . . he cannot be permitted to 
testify how far that influence operated upon his mind.” Woodward 
v. Leavitt, 107 Mass. 453, 456. The correct approach is to evaluate 
the apparent tendency of the disturbing influence and to stop 
there.2!. That is what the Supreme Judicial Court did although it 
did not comment explicitly on the failure of the trial judge to do 
likewise. 

Of interest also in the Theberge case was the Court’s reference 
to the denial of a “fair and impartial trial’. Is there such a right? 
Judge Arthur T. Vanderbilt believes that if there is not, there soon 
will be. “Some may question,” Judge Vanderbilt has said, 
“whether there is any such general right to a fair trial, just as 
lawyers of an earlier day questioned whether there was a law of 
contracts and not merely actions in debt, covenant and assumpsit 
or a law of torts rather than a variety of actions ex delicto;... I 
venture to prophesy that the growing concept of the right to a fair 
trial will be one of the major developments of the law in the 
twentieth century; .. .”22 


Judicial Notice of Foreign Law 
Mazurowski, petitioner, 1954 A.S. 35, was the so-called “‘iron- 
curtain case’. It upheld, as a reasonable regulation of the distri- 
bution of a Massachusetts estate, G.L. (Ter. Ed.) c. 206, s. 27A, 





1 Johnson v. Witt, 138 Mass. 79, and Woodward v. Leavitt, 107 Mass. 453, 471. 
22 Arthur T. Vanderbilt, Cases and Materials on Modern Procedure and Ju- 
dicial Administration, (1952), page 2 (note 3). 























SUPREME JUDICIAL COURT DECISIONS 59 


inserted by St. 1950, c. 265, authorizing a probate judge to require 
a non-resident of the United States to appear in person in the 
Probate Court to claim his legacy or distributive share in the estate 
being administered there in cases where the non-resident might not 
be able to receive the legacy or distributive share in his own 
country. 

The case arose on an uncontested petition presented by a Polish 
consul general on behalf of Polish nationals resident in Poland to 
require a distribution of their intestate shares in the estate of a 
Massachusetts decedent. The probate judge ordered that the dis- 
tribution be withheld pending the claimants’ personal appearance in 
his court. The Supreme Judicial Court sustained the order. 

Comment here will be confined to judicial notice features of the 
case. In order to find out about Polish foreign exchange control 
regulations the probate judge, on his own initiative, made inquiries 
to the State Department and was informed that dollar funds sent 
to persons in Poland had to be turned over to the Polish govern- 
ment for Polish currency at a fixed official rate of exchange. The 
Supreme Judicial Court made like inquiries of its own to the De- 
partment of Justice and was further informed that the free market 
rate of exchange produced five times as much Polish currency as the 
official rate. 

In addition, the Supreme Judicial Court, on its own initiative, 
took notice of a Treasury finding appearing in the Federal Register 
as part of a regulation which restricts foreign remittances of 
United States government funds. This finding declared that Poland 
was one of the countries where there was not a reasonable assur- 
ance that payees would actually receive their remittances and be 
able to negotiate them at full value. 


The Court justified both the probate judge’s and its own inquiries 

by saying, 

“We think that it was proper for the judge of probate to avail 
himself, and that it is proper for us to avail ourselves, of su- 
perior sources of information on such matters relating to foreign 
law and administrative regulations possessed by the high execu- 
tive officers of the government, but not directly available to the 
courts or to litigants. Matter of Braier, 305 N. Y. 148, at pages 
157-158. G.L. (Ter. Ed.) c. 233, s. 70.” 


G.L. (Ter. Ed.) c. 233, s. 707° reads as follows: 


“The courts shall take judicial notice of the law of the United 
States or of any state, territory or dependency thereof or of a 
foreign country whenever the same shall be material.” 


*% This statute, it is believed, is the broadest statute in the country dealing 
with judicial notice of foreign law. It was enacted in 1926 (St. 1926, c. 168, s. 
1) and was, incidentally, the first recommendation of the Judicial Council to 
be adopted by the Legislature. First Report of Judicial Council (1925) pages 
36-39 appearing also in 11 Mass. Law Q. (1) pages 36-39 (Nov. 1925). See 26 
Mass. Law Q. (3) page 7 (March 1941). 
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Does the Mazurowski case mean that this statute authorizes ju 
dicial notice of an administrative regulation of a foreign govern: 
ment?*4 Does it also mean that the Court may take judicial notice 
of the practical operation of a regulation as well? Or, as other 
language in the Court’s opinion suggests, does the non-adversary 
and essentially administrative nature of the Mazurowski proceed- 
ing explain what the Court took notice of and thereby limit the 
reliability of the case as a precedent? 

Matter of Braiev, also cited by the Court to support the inquiries 
to the State and Justice Departments, is the New York Court of 
Appeals case upholding the New York “iron-curtain statute”. It 
does not, however, seem to support the inquiries. The Braier case 
relied only on Treasury findings on the fate of remittances to 
Hungary published in the Federal Register as part of the same 
regulation relied on by the Supreme Judicial Court in the Mazurow- 
ski case. Would not these published findings have been sufficient to 
support the Court’s action in the Mazurowski case without the in- 
quiries to the State and Justice Departments?25 Or was the Court’s 
broad inquiry an acceptance of James B. Thayer’s view that “.. . 
judges might well enough be allowed to inform themselves about 
foreign law in any manner they choose...’° Or again, does the 
non-adversary and essentially administrative nature of the pro- 
ceeding explain not only what the Court took notice of but also the 
way in which it did it? 


Corporations—Stock Restrictions 

Kentucky Package Store, Inc. v. Checani, 1954 A.S. 135, teaches 
some lessons about the drafting of stock restrictions in close cor- 
porations. A stock restriction contained in a corporate by-law 
provided that “. . . stock shall be transferred .. . only after [it] has 
first been offered to the corporation...” Another by-law stated 
that each stockholder had one vote for each share of stock held by 
him. As against the objection of a minority interest, a majority 
stockholder desiring to transfer all her stock to outsiders was held 
to be entitled to vote against its purchase by the corporation when 
the directors were deadlocked and the matter was then referred to 





* On taking judicial notice of United States government administrative regu- 
lations appearing in the Federal Register, see Mastrullo v. Ryan, 328 Mass. 621, 
622. The Court will not take judicial notice of municipal ordinances or by-laws. 
Fairman v. Board of Appeal of Melrose, 1954 A.S. 173. Not to be overlooked is 
the applicability of the Massachusetts judicial notice statute to the United 
States District Court for the District of Massachusetts. Jansson v. Swedish 
American Line, 89 F. Supp. 557 (D. C. Mass.), rev’d on other grounds 185 F. 2d 
212 (C. A. 1). 

* Since the regulation in which they appeared was not involved in the case, 
no question was presented of a duty under federal law to take judicial notice of 
the Federal Register. See Mastrullo v. Ryan, 328 Mass. 621, 622. The findings 
might have been otherwise admissible under G.L. (Ter. Ed.) c. 233, s. 79B, 
inserted by St. 1947, c. 385, s. 1, relating to the admissibility of publicly issued 
compilations of facts. 

%A Preliminary Treatise on Evidence at the Common Law (1898), page 258. 
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the stockholders for action. The result was to free the stock from 
the restriction. 

The Court reasoned that simply because a minority believed that 
the majority would act to the unspecified detriment of the corpora- 
tion by shifting corporate control to outsiders did not warrant the 
Court in depriving the majority of the voting rights inhering in 
its stock. It has been suggested, however, that the purpose of the 
restriction might have been more realistically satisfied if the Court 
had found an implied covenant by the majority not to vote its stock 
against the purchase by the corporation.?* 

As the result of the emphasis of the Kentucky Package Store case 
on the voting right inhering in a share of stock, it would seem 
that any stockholder, whether the holder of a majority of shares 
or not, with enough votes to block affirmative corporate action, can 
veto a corporate purchase under a stock restriction if the question 
gets down to the stockholder level. 

At the directorate level there is likely to be a similar veto if the 
board of directors consists of an even number of members and half 
of these are controlled by the selling stockholder. There may even 
be dominance of a board by the selling stockholder with the result 
that the directors may make an affirmative corporate decision not to 
make the purchase. Avoidance of stock transfer restrictions at the 
directorate level may thus be an easy maneuver. 

A countermeasure may, nevertheless, be able to outflank the 
selling stockholder. Lawyers for close corporations seeking to 
prevent a selling stockholder from circumventing the purpose of a 
restriction which gives the corporation a first option to purchase its 
own stock might consider adding to their agreements of association, 
by-laws and restrictions a provision that the question of whether 
the corporation shall exercise its option shall be passed on di- 
rectly by the stockholders without directorate action, that the sell- 
ing stockholder shall be disqualified from voting the particular 
shares involved,?® and that the holders of a majority in interest of 
all other shares entitled to vote (including the selling stockholder 
as to any shares which he desires to retain) shall constitute a 
quorum to consider and act on the exercise of the option. Carrying 
the safeguards one step farther, the selling stockholder might be 
denied participation in the selection of an appraiser to represent 
the corporation if the corporation exercises the option and an ap- 
praisal of the stock is then required. 

The stockholders’ right to act on the purchase is dealt with in the 
Kentucky Package Store case. That case holds that at least where 
the stockholders eligible to vote on the exercise of the option are 
the holders of the majority in interest of all voting shares, the 
question of the exercise of the option comes within the majority’s 
power to decide where corporate control shall be vested. 


™ Note, 67 Harvard Law Review, page 1422, (June, 1954). 
%See note 27 supra. 
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But suppose that the majority is denied the right to vote the 
particular shares involved in a proposed transfer and the remaining 
shares are less than a majority. Or suppose a situation where there 
are two equal stockholders and one of these desires to transfer all 
his shares to an outsider. Can the holder or holders of the other out- 
standing shares, even though not a majority in interest, act for the 
corporation? It is believed that G. L. (Ter. Ed.) c. 156, s. 28 
authorizes such action. This statute reads as follows: 

“Unless the by-laws otherwise provide, a majority in interest of 

all stock issued and outstanding and entitled to vote shall con- 

stitute a quorum.” (emphasis added.) 
An appropriate by-law provision can therefore take care of a quorum. 


The purpose of denying the selling stockholder the right to 
vote the particular shares to be transferred is, it is believed, a 
reasonable one. It enables the remaining stockholders to realize 
the legitimate economic aim of selecting their own business asso- 
ciates. It preserves the selling stockholder’s right to vote all re- 
tained shares. Especially in the case of a selling stockholder who 
wishes to sever all his relations with the corporation (probably 
the most common situation), the withdrawal of the right to vote on 
whether the corporation should exercise the option can hardly be 
said to be an unwarranted disfranchisement. 

Disqualifying the selling stockholder from voting the shares 
to be transferred should be supportable on the ground that his 
acceptance of certificates of stock containing the provision against 
voting created a binding contract?® for a legitimate corporate pur- 
pose,8° namely, continuance of corporate control in hands already 
associated with the enterprise. Justifying the voting disqualifica- 
tion simply as a proper provision of an agreement of association 
may be a doubtful alternative ground in view of the apparent re- 
quirement of G. L. (Ter. Ed.) c. 156, ss. 14 and 32 that unless there 
are separate classes of stock, all stock is to be treated alike. 


A more complicated technique sometimes employed to prevent 
the selling stockholder from blocking a corporate purchase in- 
volves the use of a Class A and a Class B common stock (or as many 
classes of common stock as there are different interests) which are 
alike in all respects except that each class separately elects a speci- 
fied number of the members of the board of directors. Provision is 
then made that only the directors elected by the A stockholders 





” Boston Safe Deposit and Trust Company v. North Attleborough Chapter 
of American Red Cross, 1953 A.S. 328, 380 Mass. 114. It might be desirable, in 
any event, to draw up the restrictions with an express provision that they 
constitute a direct contract, both with the corporation and with all existing 
stockholders, and also an irrevocable offer to contract directly with all future 
stockholders. In this way, stockholders will have a right to enforce the re- 
strictions in their own behalf without third-party-beneficiary contract com- 
plications. 

* Brightman v. Bates, 175 Mass. 105, and Sagalyn v. Meekins, Packard & 
Wheat, Inc., 290 Mass. 434, 440. Compare Odman v. Oleson, 319 Mass. 24. 
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can vote on a purchase of the B stock and only the directors elected 
by the B stockholders can vote on a purchase of the A stock. In 
this way the selling stockholder’s representatives on the board are 
prevented from blocking a corporate purchase. This method of 
handling the purchase may be open to question, however, since it 
fails to treat the directors as a single board.®! 


Workmen’s Compensation 


Of a large number of workmen’s compensation cases McMurray 
(dependents’) Case, 1954 A.S. 31, is one of considerable interest. 
An investigator employed by the Registry of Motor Vehicles with 
a one-year history of a heart ailment suffered a heart attack from 
which he died while he was seated at the home of a witness during 
an investigation of a fatal and particularly depressing automobile 
accident. There was expert testimony that the emotional distress 
brought about by the investigation aggravated the heart ailment 
and caused the death. A majority of the Court held that the death 
was compensable. The case is particularly interesting since it ap- 
pears to be the first Massachusetts decision allowing compensation 
for illness or death brought about by emotional distress where the 
distress was not accompanied by actual physical exertion in connec- 
tion with the employee’s work. 


Conclusion 


The foregoing comments are a mixture of occasional observations 
and detailed study, with a rather heavy measure of the former. 
Although every effort has been made to be accurate, no attempt 
has been made to be exhaustive. I may therefore have committed 
—and probably did commit—some errors. “For these,” in the 
words of an early writer on the law of evidence,?? “I solicit the 
indulgence of a liberal profession, and shall gratefully receive any 
hint from the candid and friendly critic for their correction.” 


%1See Rohrlich, Organizing Corporate and Other Business Enterprises, (Rev. 
Ed. 1953) sec. 4.27. Referring the matter directly to the stockholders of the 
class not involved in the transfer, however, may be desirable and can be sup- 
ported not only on contractual grounds but also as a provision of the agreement 
of association under G. L. (Ter. Ed.) c. 156, ss. 14 and 82 since in this case 
there are separate classes of stock. The problem of retained shares of the sell- 
ing stockholder, nevertheless, must still be dealt with. A restriction against vot- 
ing such shares may be supportable only on contractual grounds. No intima- 
tion is intended that the use of Class A and Class B directors is questionable 
apart from the exercise by only one class of an option to purchase under a 
stock restriction. 


*® Thomas Peake, A Compendium of The Law of Evidence, (1802), page vi. 
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REMARKS OF CHIEF JUSTICE ADLOW OF BOSTON 
MUNICIPAL COURT AT THE MASSACHUSETTS 
LAWYERS’ INSTITUTE, JUNE 25, 1954 


Before embarking on the main topic of discussion before this 
conference; namely, the congested condition of the docket in the 
Superior Court, I would like to make a few observations with re- 
spect to the long range implications of contemporary trends. 

It has in recent years become increasingly evident that the tra- 
ditional theory on which tort responsibility rests bears little 
resemblance to the realistic basis on which awards are made. In 
a socially conscious world which keynotes Security, the emphasis 
is on ascertaining “Who needs it economically” rather than “Who 
is entitled to it legally”. If our trials absorb a great deal of 
time on issues of liability, it is because the participants in the 
judicial process hate to admit that new concepts have outmoded 
traditional formulae. We should be frank enough to admit that 
despite all objective evidence to the contrary, the atmosphere 
of the court room is supercharged with the philosophy that pro- 
claims that the bill must be paid, not by those who are to blame 
for the damage, but by those who can carry the financial burden. 
I claim no credit for this discovery—I am merely repeating what 
Holmes, Cardozo, Pound, and other jurists and scholars have re- 
peated on countless occasions. 

In the second place, it is becoming more and more evident to 
the Bench, the Bar and to the public that the judicial process is far 
from perfect, and that, despite the meticulous care with which 
the system is administered, its efforts do not insure justice to partici- 
pants in every instance. The theory that the judicial process is 
calculated to uncover the truth with respect to liability and injury 
is hardly vindicated by experience. The attempt to have issues 
of liability and injury decided on the basis of disputed evidence 
has served more to end controversy than to discover truth. 

I am not concerned here with fake claims, with perjured testi- 
mony, or even with corrupted jurors. While these factors have 
played a part in aggravating the condition, the bold bare fact 
remains that under most ideal and honorable conditions, the ju- 
dicial process is called upon to absorb an amazing amount of mis- 
information in the forms of reconstructed memory, erroneous 
original impression, and downright mistake. I believe that most 
people who come into court are honest and want to tell the truth. 
After listening to them for 26 years I am satisfied that, despite 
the best intentions, we get only a general idea of what happened. 
When one rationalizes on the conflicting versions which honest 
people can entertain of an event, it becomes evident that the task 
of determining liability on the basis of disputed testimony pro- 
vides a superhuman challenge. 
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If the objective facts provide a disheartening task to the 
searchers for truth, what must the reaction be to the attempt 
to ascertain the extent of injury from the conflicting testimony 
of doctors. Does anyone seriously contend that the process of 
submitting the determination of injuries to judges and jurymen 
provides a rational basis for the award of damages? At a time 
when the Rockefeller Foundation and the famous clinics of America 
confess helplessness with respect to a variety of human ailments, 
we find the press reporting awards by juries based on the accep- 
tance of medical opinion with respect to cancer and other baf- 
fling diseases. Questions that the best scientific minds refuse to 
answer can be solved by a Suffolk County jury. Isn’t it a bit 
ridiculous? 

It has been said with complete justification that the claim 
minded age is still in its infancy. Maybe it is. As a profitable 
and remunerative branch of the law practise it has great appeal. 
When Congress proceeded to legislate for the relief of the workers 
in certain industries it ignored the economic aspects of its poli- 
cies. The Jones Act, unless altered, must eventually drive the 
American fishing industry out of business. The Railway Employees 
Compensation Act is completely out of line with all the other 
employer liability acts in the United States. At the rate that 
awards have been made to railroad workers and seamen in our 
Federal Courts it is only a matter of time before injury awards 
will absorb not only the earnings but the capital of both the 
railroad and the shipping industries. 

Frankly the picture may look mighty fine for a few people, but 
it’s too good to last. It is not unreasonable to predict that with 
time the acts which discriminate in favor of certain types of 
workmen will be modified, and that awards will be handled on an 
insurance rather than a liability basis. The pattern for the future 
will be the workmen’s compensation type of insurance for all sorts 
of claims. People will be paid regardless of negligence, and the 
courts will be guided by impartial doctors chosen by the courts. 
When that happens the accident lawyers’ holiday will be over. 

Now to get down to the immediate question of docket congestion. 
Only a small fraction of the cases entered in court are ever actually 
tried. When lawyers deplore the congested condition of the docket 
and mention the thousands of cases on the list they are drawing a 
picture that has no relevancy to the issue of how many cases on 
the list are actually going to be tried. In the many years that I 
have observed the handling of court lists I have learned that lists 
are not liquidated by trials but by the “call of the list”. Every 
time the court officer steps into the corridor and announces a “call 
of the list” the moment of reckoning has come for several litigants, 
be they plaintiffs or defendants, who have pressed or resisted 
claims for no other reason than that they were too stubborn to 
admit they were wrong. 
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In recent years the emphasis among Bar groups has been on 
the congested condition of the docket, and the universal remedy 
that is prescribed for the condition is the creation of more judge- 
ships. In my lifetime I have seen the number of judgeships in 
the Superior Court increased substantially and I have at the same 
time observed a falling off in entries, and yet the overcrowded 
condition of the docket continues to be a major problem of the 
courts. 


If this condition is as serious as is claimed it must be solved by 
the extrication of legal procedures from the tiresome and boring 
routines which are today labelled “the day in court”. Who can 
deny the noticeable waste of time in the course of a trial. The 
so-called dramatics of the court room are a by-play which do not 
serve the interests of truth and are merely designed to impress 
clients, jurymen and occasionally the press. Many trials cost the 
public more than is actually involved in the controversy that is 
litigated. To ask the public to stand the expense of such ventures 
is an imposition. 

It is in such situations that strong and competent judges who 
know their business can reduce to a minimum the amount of “day 
dreaming” in which some of these lawyers are indulging. In 
courts that have causes without juries the problem is even simpler. 
If the newspapers carried a verbatim report of some of the absurd 
examinations and cross-examinations that consume the time of 
our court sessions it would reveal the shallow basis on which the 
congested condition of the docket rests. 


This particular phase of the problem can only be met by the 
presence on the Bench of competent judges. Unfortunately not all 
the incumbents meet the test, and the penalty which the Bar and 
Public must pay is a high one. Some day our appointing authori- 
ties are going to discover that it is not the gown that makes the 
judge. If they have not discovered it yet it is because our Bar 
Associations have been strangely silent with respect to this most 
important aspect of judicial administration. In certain legal circles 
there is the feeling that if all the judges of the Superior Court 
measured up to the standard of competence revealed by some of its 
incumbents the serious condition of the docket would be consider- 
ably abated. 


However, this alone will hardly suffice to correct the condition. 
Jury trials under most favorable conditions are a slow and un- 
wieldy process. Whether for good or bad reasons, lawyers prefer 
them. I am not so naive as to believe that anything that I will 
say here will change any of the professional prejudices with re- 
spect to this medium of adjudication. I desire none the less to 
explode a few of the myths that I consider responsible for the 
preference for juries that is everywhere evident. 


An attitude of professional snobishness keeps some lawyers out 
of lower courts. It is beneath their dignity to be seen there. I 
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have known lawyers who boasted that they would never try a 
case in the lower courts. Other lawyers have been indelicate 
enough to suggest to me that the jury session judges are more com- 
petent than the district court judges and assure a better trial. 
This may be true in certain instances, but in my opinion it is not 
generally true. So far as I have been able to discover lawyers 
rarely maneuver their litigation toward ccurts presided over by 
competent judges; if anything the entire dialectic of advocacy 
is inextricably involved in a process of committing a judge to rul- 
ings which are wrong and which will afford a basis for reversal 
in the event of a disappointing outcome. 


Aside from the strategy of counsel with respect to judges, what 
is the strategy so far as the jury is concerned? Consider the 
bewildering and confusing procedure of a jury trial. Consider 
the motions, the exceptions, and the variety of expedients by 
which counsel hope to secure a new trial in the event that the 
case goes against them. Consider the intricate and involved re- 
quests for rulings by which they expect the court to enlighten 
the jury with respect to the law. Will any lawyer who has spent 
a lifetime trying to fathom the mystery of negligence seriously 
contend that a jury of 12 men can master its principles in one 
lecture of 30 minutes? Whatever the reasons offered for their 
preference of the jury trial, the fact remains that the man whose 
cause is questionable harbors a feeling that a jury has “a constitu- 
tional right to be wrong” and is liable to stand on its rights in his 
case. 


Actually, the jury system is a great deal sounder than the men 
who sing its praises realize. We hear about big jury verdicts, 
but judges sitting without juries have made substantial awards as 
well. We hear about the element of sentiment weighing heavily 
in jury verdicts, but judges sitting without juries have not been 
devoid of sentiment in making their dispositions. The champions 
of the jury system ignore the facts provided by the statistics. Of 
the cases involving motor vehicle accidents tried before juries a 
fair proportion result in defendants verdicts. 

Here are the figures for the Superior Court of Massachusetts 
from 1943-1952. 


Total Pif. Dft. 
Peer rrr 1,642 955 687 
errrrrrrri re rr 1,259 759 500 
— PPerrrerrr rr rT 948 522 426 
errr reer rr err 1,410 847 563 
ee eer er 1,532 936 596 
BE sedseccvsssesweees 1,384 782 602 
BEE widssdeccrstsseeces 1,148 663 485 
PTT 1,265 711 554 
BE eee cccccccdecceses 1,111 632 479 


BD svecvvessevesssces 1,115 625 490 
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But this does not tell the whole story. At least two thirds of 
the plaintiff’s verdicts were for sums under $1,000; the major 
portion of these being for sums under $200. The men who are 
devotees of the jackpot theory of justice symbolized by the jury 
trial are like the proverbial ostrich which buries its head in the 
sand and ignores the palpable facts. Ever since I became a lower 
court judge 26 years ago all that I’ve heard from the tort lawyers 
is that juries are generous. The figures deny it. It is easy to 
understand why insurance companies removed the bulk of the claims 
brought against them from the District Courts during the opera- 
tion of the Fielding Act. The insurance companies may complain 
about juries when insurance rates are being increased, but the 
records speak eloquently for the essential conservatism of juries. 

The fault with the jury is not in the quality of its dispositions. 
It is undesirable because it is unwieldy. It is expensive. It en- 
tails procedures that are ludicrous. Consider the spectacle of a 
judge charging a jury, and consider the effect of his charge on the 
outcome. How many jurymen have any idea what the judge is 
talking about? If juries manage to bring back good verdicts it 
is because their sound common sense saves the day for the cause 
of justice. It is in spite of the rules of evidence, in spite of the 
antics of the “great mouth pieces” and in spite of the judge’s 
charge. Lawyers who want this kind of a trial have no right to 
complain about the element of delay. If they want a speedy trial 
they can get one in the lower courts where there are no juries. 

Before I elaborate on the non-jury aspect of this type of litiga- 
tion, I want to make one further observation. Despite a notice- 
able falling off in entries of all kinds in both the Superior and Dis- 
trict Courts over the past 20 years, the backlog of undisposed mat- 
ters in the Superior Court is increasing, and there has been a 
marked falling off in the number of jury cases actually tried. In 
1930 there were 2,684 jury cases tried in the Superior Court; in 
1952 there were only 2,062 jury trials, a falling off of 600 cases. 
This shrinkage in jury trials is due in one respect to the gradual 
development of a technique of trial in accident cases which in simple 
terms can be expressed as the “buildup”. The trial of accident 
cases before juries has become a highly specialized art. The work 
has gravitated into the hands of a few men who are reaping its 
harvest. I would not say they have a monopoly on the business, 
but the trial lists indicate that it is a mightly exclusive fraternity. 
I want to say that none of the members of this fraternity are ever 
seen about the district courts. When one considers the vast con- 
stituency embraced by the Bar of Massachusetts and then con- 
templates the small fraction of this group that virtually controls 
the jury litigation growing out of personal injury claims, it is 
difficult to understand the aversion of the Bar generally to the 
District Courts. 

Actually the Bar has never given any of the lower courts a real 
opportunity to show what they can do in personal injury cases, 
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The prominent accident lawyers never appear in our courts. What 
claims are paraded before us usually are built on subjective symp- 
toms. If there is an objective symptom it is usually a contusion or 
an abrasion. I think it is safe to say that with few exceptions the 
only cases brought in the lower courts are those with little jury 
appeal, or with such questionable liability or injury as to be spurned 
by the accident specialists. 

Frankly I am not too optimistic about this congested condition 
being corrected by anything the Bar Association or the Legisla- 
ture or even the courts do. I am satisfied, on the basis of past 
performances, that with the excessive insurance liability rates, 
that appear to be growing, the juries themselves will take the bit 
in their teeth and put an end to the accident lawyer’s holiday. 
Of one thing I am certain. If the insurance companies revised 
their penurious policies with respect to settling cases and with 
respect to litigating them, the “soft touch” that so many lawyers 
speak about will disappear. How can one expect to reduce the 
number of jury trials when lawyers are only paid if there is a 
trial. The condition in the Superior Court is not due to plaintiffs’ 
practices alone but to those of the defendants as well. Caught in 
between the two is the public which carries a great burden in 
maintaining the extravagant jury system and in paying exorbitant 
motor vehicle insurance rates. 

Today the question is “How can we end the law’s delays so far 
as accident litigation is concerned?” For those with legitimate 
claims, having genuine injuries entailing a real loss, there is no 
reason why justice cannot be achieved by bringing the claim in a 
lower court where a speedy trial can be had. The lower courts 
have never been given a fair chance to show what they can do with 
claims involving real serious injuries. Lawyers handling accident 
litigations have got to shake off the “jack pot” notions and become 
realistic. 


There are plenty of honest claims to assure that segment of the 
Bar dealing with these matters a dignified and honorable living, 
and there are plenty of lower court judges available for the speedy 
trial of these claims. What is more the trial of these cases in the 
lower courts will not entail the retention of specialists for purposes 
of trial, nor the expenditure of large sums for doctors and in- 
vestigators. Men who put their trust in juries, who spend large 
sums in building up claims, can hardly complain if the monster 
they have built up themselves blocks the way to a speedy trial. If 
they want to be fair to the Court of which they are officers, to 
the Bar of which they are members, and to their clients who look 
to them for speedy satisfaction, they can serve the interests of all 
those by resorting to a tribunal which has the personnel and the 
facilities to relieve the entire situation. 
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REPORTS PRESENTED AT THE ANNUAL MEETING 
OF THE MASSACHUSETTS BAR ASSOCIATION 


Report of Committee on Legislation 
The Committee organized by subdividing itself into sub-com- 
mittees, as follows: 


Committee on Superior and District Courts, Livingston Hall, 
Chairman. 


State Departments and Judiciary, William A. Waldron, Chairman. 
Probate and Real Estate, Frederic J. Muldoon, Chairman. 
Taxation, Thomas Kaplan, Chairman. 

General Legislation not covered by Other Committees, Mark E. 

Gallagher, Jr., Chairman. 
Pending Legislation and Allocation of Bills, Harris A. Reynolds, 
Chairman. 

While the Legislature was in session there were reviewed all 
bills in which it was thought that the Association might have an 
interest. Particular attention was directed to the legislation with 
respect to juvenile courts, district courts, child welfare, and ad- 
ministrative procedure. The Committee made suggestions to the 
various Legislative Committees having the matters in charge and 
it is believed that these suggestions and the views of the Committee 
were helpful. 

It was recommended that the procedure adopted for the year just 
past be continued for next year. 

Jacob J. Kaplan, Chairman. 


Report of the Joint Legal-Medical Committee 
The Joint Legal-Medical Committee consists of the following 
members: 
Walter Powers, Jr., Chairman; C. Stanley Raymond, M.D.; 
Efrem A. Gordon, Esq.; George N. Welch, Esq.; Oscar Raeder, 
M.D.; Arthur M. Berks, M.D. 


The purpose of the Committee is to arrive at accurate, modern 
definitions of medico-legal terms which are acceptable to both pro- 
fessions and helpful to the public. 

The Committee, as a beginning, has tried to define the following 
medico-legal terms: 1. “Defective Delinquent”, 2. “Criminal Insane”, 
3. “Sex Offender’. 

These terms appear in present and proposed legislation without 
adequate definition. 

(The Committee has also considered pending legislation concern- 
ing large scale revision in the laws concerning the commitment, 
detention, and release of insane persons. The sponsors and authors 
of the proposed legislation appeared before the Committee.) 
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The Committee has formulated a definition of “defective de- 
linquent” and is in the process of conferring with the Special Com- 
mission on Defective Delinquents, to try to enact the definition. 
Future Plans 

1. The Committee plans to use all available efforts to get present 
laws and future legislation to include proper definition of medico- 
legal terms, such as “defective delinquents.” 

2. The Committee plans to, and is in the process of, defining and 
redefining all major medico-legal terms as they now appear in our 
law. For example, the Committee hopes to tackle the ancient prob- 
lem of what is legal “insanity”, with a more modern and realistic 
definition. 

Walter Powers, Jr., Chairman. 


Report of the Committee on Grievances 


As a matter of cold statistics, we started off, on June 1, 1953, 
with 9 open cases, of which 2 were in the hands of the committee 
secretary and 7 were being handled by its chairman. 

During the year, to May 31, 1954, there were 19 new cases re- 
ferred to the Secretary, of which 3 were disposed of as constituting 
no proper basis for a complaint, 6 were satisfactorily settled after 
correspondence with the attorney concerned, 3 were referred for 
“on-the-spot” investigations by committee members, and 4 were 
referred to the Chairman for further handling. The remaining 5 
cases are being carried over as pending matters. 

There were directly processed by the Chairman 31 cases, of which 
7 cases were pending at the beginning of the year and 24 cases 
(including 4 referred by the Secretary) were new matters. Of these 
31 cases, 8 were very simple complaints or inquiries and were 
quickly disposed of to the satisfaction of the complainants. Two 
cases were very special matters, not strictly grievances, which 
were given very special attention. Of the remaining 21 cases, 19 
were disposed of during the year, leaving 2 complaints outstanding 
to be carried over as pending matters. 

Most of these complaints—apart from the few which came from 
real malcontents or deeply disturbed personalities—were based on 
delays by lawyers (delays in probate accounting, bringing matters 
to trial, etc.), or dissatisfaction with the method of handling or 
with the result achieved (sometimes accompanied by claim either 
of incompetency or disloyalty), or on the question of fees. No 
charge was made at any time against any lawyer that there had 
been a misappropriation of funds or a culpable failure to account 
for money or property. 

With the aid of “on-the-spot” investigations by, and personal 
interviews with, our several committee members strategically chosen 
with that purpose in mind, all of these cases were thoroughly 
examined—some at the cost of hours and days of a man’s time— 
and all of them were finally closed, after full report to the complain- 











72 MASSACHUSETTS LAW QUARTERLY 


ant, without any disciplinary action. In almost all of the cases, it 
was found that the complaints were wholly unjustified, even though 
the complainants were acting honestly and in good faith. In only 
two cases, each involving a delay in a probate matter, was it neces- 
sary to admonish the attorney concerned—in both cases the com- 
plainants were completely satisfied with the result. 


There were complaints about fees, none of which, however, were 
really serious. In this respect, it is our policy not to interfere in 
such matters unless it is convincingly clear that the fee charged is 
excessive to a point where it may fairly be said that a question of 
ethics is involved. 


In respect of some of the complaints it was evident that we were 
being asked to do what a lawyer could properly be engaged to do; 
and in such case we dismissed the complaint and recommended the 
employment of an attorney. In two instances where on account of 
the local situation the complainant felt he could not wholly rely on 
the loyalty of local lawyers we helped the complainant find accept- 
able counsel elsewhere. 


This year, more than in previous years, cases were referred for 
local handling; and in this respect special credits, and the thanks 
of the Chairman and Secretary, must be given to Messrs. Reardon, 
McLaughlin, Quirico, Levin, Linscott, Talamo, Welch, Novak, Blake, 
Doyle and Campbell, each of whom, in the case (or cases) assigned 
to him, was of the greatest help. Without their splendid cooperation, 
we could not have done our job. 

To Arlene Molloy, our Secretary, we owe a special debt of grati- 
tude. New to grievance work, operating in fields of law strange 
to a patent lawyer, she has been patient, constant, diligent, and 
efficient, and is deserving of our deepest appreciation. 

Harold Horvitz, Chairman. 
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CHAPTER 681 OF 1954 


AN ACT PROVIDING FOR THE IMPROVEMENT OF THE ADMINISTRATION 
OF JUSTICE BY PRESCRIBING FAIR ADMINISTRATIVE PROCEDURES. 
SECTION 1. The General Laws are hereby amended by inserting 

after chapter 30 the following chapter :— 


CHAPTER 30A. 


STATE ADMINISTRATIVE PROCEDURE. 
Section 1. For the purposes of this chapter— 


(1) “Adjudicatory proceeding’ means a proceeding before an 
agency in which the legal rights, duties or privileges of specifically 
named persons are required by constitutional right or by any pro- 
vision of the General Laws to be determined after opportunity for 
an agency hearing. Without enlarging the scope of this definition, 
adjudicatory proceeding does not include (a) proceedings solely to 
determine whether the agency shall institute or recommend insti- 
tution of proceedings in a court; or (b) proceedings for the arbi- 
tration of labor disputes voluntarily submitted by the parties to 
such disputes; or (c) proceedings for the disposition of grievances 
of employees of the commonwealth; or (d) proceedings to classify 
or reclassify, or to allocate or reallocate, appointive offices and posi- 
tions in the government of the commonwealth. 

(2) “Agency” includes any department, board, commission, divi- 
sion or authority of the state government, or subdivision of any 
of the foregoing, or official of the state government, authorized by 
law to make regulations or to conduct adjudicatory proceedings, but 
does not include the following: the legislative and judicial depart- 
ments; the governor and council; military or naval boards, commis- 
sions or Officials; the department of correction; the youth service 
board and the division of youth service in the department of 
education; the parole board; the division of industrial accidents of 
the department of labor and industries; and the division of child 
guardianship of the department of public welfare. 

(3) “Party” to an adjudicatory proceeding means:—(a) the 
specifically named persons whose legal rights, duties or privileges 
are being determined in the proceeding; and (b) any other person 
who as a matter of constitutional right or by any provision of the 
General Laws is entitled to participate fully in the proceeding, and 
who upon notice as required in paragraph (1) of section eleven 
makes an appearance; and (c) any other person allowed by the 
agency to intervene as a party. Agencies may by regulation not 
inconsistent with this section further define the classes of persons 
who may become parties. 

(4) “Person” includes all political subdivisions of the common- 
wealth. 

(5) “Regulation” includes the whole or any part of every rule, 
regulation, standard or other requirement of general application 
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and future effect adopted by an agency to implement or interpret 
the law enforced or administered by it, but does not include (a) 
advisory rulings issued under section eight; or (b) regulations 
concerning only the internal management or discipline of the adopt- 
ing agency or any other agency, and not directly affecting the rights 
of or the procedures available to the public of that portion of the 
public affected by the agency’s activities; or (c) regulations con- 
cerning the operation and management of state penal, correctional, 
welfare, educational, public health and mental health institutions 
and soldiers’ homes, or the development and management of prop- 
erty of the commonwealth or of the agency; or (d) regulations re- 
lating to the use of public works, including streets and highways, 
when the substances of such regulations is indicated to the public 
by means of signs or signals; or (e) decisions issued in adjudica- 
tory proceedings. 

(6) “Substantial evidence” means such evidence as a reasonable 
mind might accept as adequate to support a conclusion. 


Section 2. Prior to the adoption or amendment of any regula- 
tion as to which a hearing is required by any law, or any other 
regulation the violation of which is punishable by fine or imprison- 
ment except a regulation of agency practice or procedure, an agency 
shall give notice and hold a public hearing, as follows: 

(1) The agency shall, within the time specified by any law, or, 
if no time is specified, then at least twenty-one days prior to the 
public hearing, (a) publish notice of such hearing in such manner 
as is specified by any law, or, if no manner is specified, then in such 
newspapers, and, where appropriate, in such trade, industry or pro- 
fessional publications as the agency may select; and (b) notify 
any person specified by any law, and, in addition, any person or 
group filing written request, such request to be renewed yearly in 
December, fur notice of hearings which may affect that person 
or group, notification being by mail or otherwise to the last ad- 
dress specified by the person or group. 

The notice shall (a) refer to the statutory authority under which 
the action is proposed; (b) give the time and place of the public 
hearing; (c) either state the express terms or describe the sub- 
stance of the proposed regulation or amendment, or state the sub- 
jects and issues involved; and (d) include any additional matter 
required by any law. 

(2) The public hearing shall comply with any requirements im- 
posed by law, but shall not be subject to the provisions of this chap- 
ter governing adjudicatory proceedings. 

(3) If the agency finds that immediate adoption or amendment 
of a regulation is necessary for the preservation of the public 
health, safety or general welfare, and that observance of the re- 
quirements of notice and public hearing would be contrary to the 
public interest, the agency may dispense with such requirements 
and adopt the regulation or amendment as an emergency regulation 
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or amendment. The agency’s finding and a brief statement of the 
reasons for its finding shall be incorporated in the emergency regu- 
lation or amendment as filed with the state secretary under section 
thirty-seven of chapter thirty. An emergency regulation or amend- 
ment shall not remain in effect for longer than three months unless 
during that time the agency gives notice and holds a public hear- 
ing as required in this section, and files notice of compliance with 
the state secretary. 

This section does not relieve any agency from compliance with 
any law requiring that its regulation be approved by designated 
persons or bodies before they become effective. 


Section 8. Prior to the adoption or amendment of any regulation 
other than those subject to section two, or the repeal of any regula- 
tion, an agency shall give notice and afford interested persons an 
opportunity to present data, views or arguments, as follows :— 

(1) The agency shall, within the time specified by any law, or 
if no time is specified, then at least twenty-one days prior to its 
proposed action, (a) publish notice of its proposed action in such 
manner as is specified by any law, or if no manner is specified then 
in such newspapers, and, where appropriate, in such trade, indus- 
try or professional publications as the agency may select; and (b) 
notify any person specified by any law, and, in addition, any per- 
son or group filing written request, such request to be renewed 
yearly in December, for notice of proposed action which may affect 
that person or group, notification being by mail or otherwise to 
the last address specified by the person or group. 

The notice shall (a) refer to the statutory authority under which 
the action is proposed; (b) give the time and place of any public 
hearing, or state the manner in which data views or arguments 
may be submitted to the agency by any interested person; (c) 
either state the express terms or describe the substance of the pro- 
posed action, or state the subjects and issues involved; and (d) 
include any additional matter required by any law. 

(2) The agency shall afford interested persons an opportunity 
to present data, views or arguments in regard to the proposed 
action orally or in writing. If the agency finds that oral presenta- 
tion is unnecessary or impracticable, it may require that presenta- 
tion be made in writing. 

(3) If the agency finds that the requirements of notice and op- 
portunity to present views on its proposed action are unnecessary, 
impracticable or contrary to the public interest, the agency may dis- 
pense with such requirements or any part thereof. The agency’s 
finding and a brief statement of the reasons for its finding shall 
be incorporated in the regulation, amendment or repeal as filed 
with the state secretary under section thirty-seven of chapter 
thirty. 

This section does not relieve any agency from compliance with 
any law requiring that its regulations be approved by designated 
persons or bodies before they may become effective. 
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Section 4. Any interested person may petition an agency request- 
ing the adoption, amendment or repeal of any regulation, and may 
accompany his petition with such data, views and arguments as he 
thinks pertinent. Each agency shall prescribe by regulation the 
procedure for the submission, consideration and disposition of such 
petitions. 


Section 5. Regulations made in accordance with the provisions 
of this chapter shall be filed with the state secretary under the 
requirements of section thirty-seven of chapter thirty. Regulations 
shall become effective upon filing, unless a later date is required by 
any law or is specified by the agency in the regulation. 

Such filing shall be prima facie evidence of compliance with all 
regulation making requirements imposed by law. 


Section 6. Each agency shall compile all of its regulations cur- 
rently in effect and cause them to be published in pamphlet, loose- 
leaf or other appropriate form in printed, mimeographed or other 
written manner, and shall make the publication available for dis- 
tribution to any interested person on request. The publication 
may be compiled in separate parts, so long as the parts taken to- 
gether include all regulations. The agency shall keep the publica- 
tion currently up to date in any manner it deems practicable. 

The agency may include in the publication an informal descrip- 
tion of its organization and procedures, and any other explantory 
information it considers useful to aid interested persons in dealing 
with the agency. 

Except where any law requires distribution to designated per- 
sons or groups without request, the agency is authorized to charge 
not more than cost for each copy of the publication distributed 
upon request. The charge shall be subject to the approval of the 
state purchasing agent, in accordance with the procedure provided 
in section twenty-nine of chapter seven. 

The state secretary, if he finds that any agency fails to comply 
with this section, shall report the matter to the governor and coun- 
cil. The state secretary shall also, as part of his regular annual 
report to the general court, report on the state of compliance of 
the agencies with this section. For these purposes, all agencies 
shall file with the state secretary copies of their publications of 
compiled regulations, and shall supply him with such other informa- 
tion as he may request. 


Section 7. Unless an exclusive mode of review is provided by 
law, judicial review of any regulation may be had through petition 
for declaratory relief in the manner and to the extent provided un- 
der chapter two hundred and thirty-one A. 


Section 8. On request of any interested person, an agency may 
make an advisory ruling with respect to the applicability to any 
person, property or state of facts of any statute or regulation en- 
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forced or administered by that agency. In issuing the advisory 
ruling, the agency need not comply with the requirements of this 
chapter with respect to regulations. 


Section 9. Each agency shall adopt regulations governing the 
procedures prescribed by this chapter. 


Section 10. In conducting adjudicatory proceedings, as defined 
in this chapter, agencies shall afford all parties an opportunity for 
full and fair hearing. Unless otherwise provided by any law, agen- 
cies may (1) place on any party the responsibility of requesting a 
hearing if the agency notifies him in writing of his right to a hear- 
ing and of his responsibility to request the hearing; 2) make in- 
formal disposition of any adjudicatory proceeding by stipulation, 
agreed settlement, consent order or default; (3) limit the issues to 
be heard or vary the procedures prescribed by section eleven, if the 
parties agree to such limitation or variation; and (4) allow any 
person showing that he may be substantially and specifically affected 
by the proceeding to intervene as a party in the whole or any por- 
tion of the proceeding, and allow any other interested person to 
participate by presentation of argument orally or in writing, or for 
any other limited purpose, as the agency may order. 

When a party to an adjudicatory proceeding has the opportunity, 
by provision of any law or by regulation, to obtain more than 
one agency hearing on the same question, whether before the same 
agency or before different agencies, it shall be sufficient if the last 
hearing available to the party complies with the requirements of 
this chapter, and the earlier hearings need not so comply. 

When a party has the opportunity to obtain an agency hearing, 
followed by one or more appeals before the same agency or before 
different agencies, such appeals being limited to the record made 
at the hearing, the appeal procedure need not comply with any re- 
quirement of this chapter for the conduct of adjudicatory proceed- 
ings except paragraphs (7) and (8) of section eleven. 

When, under a provision of any law, a hearing is required only 
upon direction of an agency or upon request made in accordance 
with such provision by a person entitled to make such request, the 
requirements of this chapter governing the conduct of adjudicatory 
proceedings shall not apply unless and until such direction or re- 
quest is in fact made. 


Section 11. In addition to other requirements imposed by law and 
subject to the provisions of section ten, agencies shall conduct ad- 
judicatory proceedings in compliance with the following require- 
ments :— 

(1) Reasonable notice of the hearing shall be accorded all parties 
and shall include statements of the time and place of the hearing. 
Parties shall have sufficient notice of the issues involved to afford 
them reasonable opportunity to prepare and present evidence and 
argument. If the issues cannot be fully stated in advance of the 
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hearing, they shall be fully stated as soon as practicable. In all 
cases of delayed statement, or where subsequent amendment of the 
issues is necessary, sufficient time shall be allowed after full state- 
ment or amendment to afford all parties reasonable opportunity to 
prepare and present evidence and argument respecting the issues. 

(2) Unless otherwise provided by any law, agencies need not 
observe the rules of evidence observed by courts, but shall observe 
the rules of privileges recognized by law. Evidence may be ad- 
mitted and given probative effect only if it is the kind of evidence 
on which reasonable persons are accustomed to rely in the conduct 
of serious affairs. Agencies may exclude unduly repetitious evi- 
dence, whether offered on direct examination or cross-examina- 
tion of witnesses. 


(3) Every party shall have the right to call and examine wit- 
nesses, to introduce exhibits, to cross-examine witnesses who tes- 
tify, and to submit rebuttal evidence. 

(4) All evidence, including any records, investigation reports, 
and documents in the possession of the agency of which it desires 
to avail itself as evidence in making a decision, shall be offered 
and made a part of the record in the proceeding, and no other fac- 
tual information or evidence shall be considered, except as provided 
in paragraph (5) of this section. Documentary evidence may be 
received in evidence in the form of copies or excerpts or, by incor- 
poration by reference. 


(5) Agencies may take notice of any fact which may be judicially 
noticed by the courts, and in addition, may take notice of general, 
technical or scientific facts within their specialized knowledge. 
Parties shall be notified of the material so noticed, and they shall 
be afforded an opportunity to contest the facts so noticed. Agen- 
cies may utilize their experience, technical competence, and special- 
ized knowledge in the evaluation of the evidence presented to them. 

(6) Agencies shall make available an official record, which shall 
include testimony and exhibits and which may be in narrative form, 
but the agency need not arrange to transcribe shorthand notes or 
sound recordings unless requested by a party. If so requested, the 
agency may, unless otherwise provided by any law, require the 
party to pay the reasonable costs of the transcript before the 
agency makes the transcript available to the party. 

(7) If a majority of the officials of the agency who are to render 
the final decision have neither heard nor read the evidence, such de- 
cision, if adverse to any party other than the agency, shall be 
made only after (a) a tentative or proposed decision is delivered 
or mailed to the parties containing a statement of reasons and in- 
cluding determination of each issue of fact or law necessary to the 
tentative or proposed decision; and (b) an opportunity is afforded 
each party adversely affected to file objections and to present argu- 
ment, either orally or in writing as the agency may order, to a ma- 
jority of the officials who are to render the final decision. The 
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agency may by regulation provide that, unless parties make writ- 
ten request in advance for the tentative or proposed decision, the 
agency shall not be bound to comply with the procedures of this 
paragraph. 

(8) Every agency decision shall be in writing or stated in the 
record. The decision shall be accompanied by a statement of rea- 
sons for the decision, including determination of each issue of fact 
or law necessary to the decision, unless the General Laws provide 
that the agency need not prepare such statement in the absence 
of a timely request to do so. Parties to the proceeding shall be noti- 
fied in person or by mail of the decision; of their rights to review 
or appeal the decision within the agency or before the courts, as the 
case may be; and of the time limits on their rights to review or 
appeal. A copy of the decision and of the statement of reasons, if 
prepared, shall be delivered or mailed upon request to each party 
and to his attorney of record. 


Section 12. In conducting adjudicatory proceedings, agencies 
shall issue, vacate, modify and enforce subpoena in accordance with 
the following provisions :— 

(1) Agencies shall have the power to issue subpoenas requiring 
the attendance and testimony of witnesses and the production of 
any evidence, including books, records, correspondence or 
documents, relating to any matter in question in the proceeding. 
Agencies may administer oaths and affirmations, examine witnesses, 
and receive evidence. The power to issue subpoenas may be exer- 
cised by any member of the agency or by any person or persons 
designated by the agency for such purpose. 

(2) The agency may prescribe the form of subpoena, but it 
shall adhere, in so far as practicable, to the form used in civil 
cases before the courts. Witnesses shall be summoned in the 
same manner as witnesses in civil cases before the courts, unless 
another manner is provided by any law. Witnesses summoned shall 
be paid the same fees for attendance and travel as in civil cases 
before the courts, unless otherwise provided by any law. 

(3) Any party to an adjudicatory proceeding shall be entitled 
as of right to the issue of subpoenas in the name of the agency con- 
ducting the proceeding. The party may have such subpoenas issued 
by a notary public or justice of the peace, or he may make written 
application to the agency, which shall forthwith issue the subpoenas 
requested. However issued, the subpoena shall show on its face 
the name and address of the party at whose request the subpoena 
was issued. Unless otherwise provided by any law, the agency need 
not pay fees for attendance and travel to witnesses summoned by 
a party. 

(4) Any witness summoned may petition the agency to vacate 
or modify a subpoena issued in its name. The agency shall give 
prompt notice to the party, if any, who requested issuance of the 
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subpoena. After such investigation as the agency considers ap- 
propriate it may grant the petition in whole or part upon a finding 
that the testimony, or the evidence whose production is required, 
does not relate with reasonable directness to any matter in question, 
or that a subpoena for the attendance of a witness or the production 
of evidence is unreasonable or oppressive, or has not been issued a 
reasonable period in advance of the time when the evidence is 
requested. 

(5) Upon the failure of any person to comply with a subpoena 
issued in the name of the agency and not revoked or modified by 
the agency as provided in this section, any justice of the superior 
court, upon application by the agency or by the party who re- 
quested that the subpoena be issued, may in his discretion issue 
an order requiring the attendance of such person before the agency 
and the giving of testimony or production of evidence. Any per- 
son failing to obey the court’s order may be punished by the court 
for contempt. 


Section 13. “License”, as used in this section, includes any li- 
cense, permit, certificate, registration, charter, authority or similar 
form of permission required by law. 

Except as otherwise provided in this section, no agency shall 
revoke or refuse to renew any license unless it has first afforded the 
licensee an opportunity for hearing in conformity with sections ten, 
eleven and twelve. If a licensee has, in accordance with any law 
and with agency regulations, made timely and sufficient applica- 
tion for a renewal, his license shall not expire until his application 
has been finally determined by the agency. Any agency that has 
authority to suspend a license without first holding a hearing shall 
promptly upon exercising such authority afford the licensee an 
opportunity for hearing in conformity with sections ten, eleven 
and twelve. 

This section shall not apply — 

(1) Where a provision of the General Laws expressly provides 
that an agency is not required to grant a hearing in regard to revo- 
cation, suspension or refusal to renew a license, as the case may 
be; or 

(2) Where the agency is required by any law to revoke, suspend 
or refuse to renew a license, as the case may be, without exercis- 
ing any discretion in the matter, on the basis of a court conviction 
or judgment; or 

(3) Where the revocation, suspension or refusal to renew is 
based solely upon failure of the licensee to file timely reports, 
schedules, or applications, or to pay lawfully prescribed fees, or to 
maintain insurance coverage as required by any law or by regu- 
lation. 


Section 14. Except so far as any provision of law expressly pre- 
cludes judicial review, any person or appointing authority aggrieved 





cm area me 





oo 


at tebe nm eee Oe OS a 





- «wv Wy 


Se ed 


— eS. a | ae 


—————— 








ADMINISTRATIVE PROCEDURE ACT 81 


by a final decision of any agency in an adjudicatory proceeding, 
whether such decision is affirmative or negative in form, shall be 
entitled to a judicial review thereof, as follows :— 

Where a statutory form of judicial review or appeal is provided, 
other than by extraordinary writ, such statutory form shall govern 
in all respects, except as to standards for review. The standards 
for review shall be those set forth in paragraph (8) of this section, 
except so far as statutes provide for review by trial de novo. In 
so far as the statutory form of judicial review or appeal is silent 
as to procedures provided in this section, the provisions of this 
section shall govern such procedures. 

Where no statutory form of judicial review or appeal is provided, 
or where the only statutory form of review is by extraordinary 
writ, judicial review shall be obtained by means of a petition for 
review, as follows :— 

(1) Proceedings for judicial review of an agency decision shall 
be instituted by the filing of a petition for review in the superior 
court for the country (a) where the petitioners or any of them re- 
side or have their principal place of business within the common- 
wealth, or (b) where the agency has its principal office, or (c) of 
Suffolk. The court may grant a change of venue upon good cause 
shown. The petition shall be filed in the court within thirty days 
after receipt of notice of the final decision of the agency, or, if a 
petition for re-hearing has been timely filed with the agency, within 
thirty days after receipt of notice of agency denial of such petition 
for re-hearing. Upon application made within the thirty-day pe- 
riod or any extension thereof, the court may for good cause 
shown extend the time. A copy of the petition shall, within the 
same period, be served personally or by registered mail upon the 
agency or one of its members or upon its secretary or clerk. 

(2) The petition shall be addressed to the court and shall in- 
clude a concise statement of the facts upon which jurisdiction and 
venue are based, facts showing that petitioner is aggrieved, and 
the ground or grounds specified in paragraph (8) of this section 
upon which petitioner contends he is entitled to relief. The peti- 
tioner shall demand the relief to which petitioner believes he is 
entitled, which demand may be in the alternative. Copies of the peti- 
tion shall be served, personally or by registered mail, not later than 
ten days after the institution of the proceeding upon all parties 
to the agency proceeding in which the decision sought to be re- 
viewed was made. For the purpose of such service the agency upon 
request shall certify to the petitioner the names and addresses 
of all such parties as disclosed by its records, and service upon 
parties so certified shall be sufficient. All parties to the proceeding 
before the agency shall have the right to intervene in the proceed- 
ing for review. The court may in its discretion permit other inter- 
ested persons to intervene. 

(3) The filing of the petition shall not operate as a stay of en- 
forcement of the agency decision, but the agency may stay enforce- 
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ment, and the reviewing court may order a stay upon such terms 
as it considers proper. 


(4) Within forty days after service of a copy of the petition 
for review upon the agency, or within such further time as the 
court may allow, the agency shall file in the court the original or 
a certified copy of the record of the proceeding under review. The 
record shall consist of (a) the entire proceedings, or (b) such por- 
tions thereof as the agency and the parties may stipulate, or (c) 
a statement of the case agreed to by the agency and the parties. 
The expense of preparing the record may be assessed as part of the 
costs in the case, and the court may, regardless of the outcome of 
the case, assess any one unreasonably refusing to stipulate to limit 
the record, for the additional expenses of preparation caused by 
such refusal. The court may require or permit subsequent correc- 
tions or additions to the record when deemed desirable. 


(5) Any person served with a copy of the petition for review 
as provided in paragraph (2) of this section, and who desires to 
intervene in the review proceeding, shall, within ten days after 
service of the copy of the petition upon such person, serve upon 
petitioner and the agency, and file in the court, a notice of inter- 
vention stating his interest and the position he takes with respect 
to the agency decision under review. Service of all subsequent pa- 
pers or notices in the review proceeding need be made only upon 
the agency and the parties, who shall include the petitioner, those 
persons who have filed notices of intervention, and any other per- 
persons who have been permitted to intervene by the court. 


(6) The review shall be conducted by the court without a jury 
and shall be confined to the record, except that in cases of alleged 
irregularities in procedure before the agency, not shown in the 
record, testimony thereon may be taken in the court. 


(7) If application is made to the court for leave to present addi- 
tional evidence, and it is shown to the satisfaction of the court 
that the additional evidence is material to the issues in the case, 
and that there was good reason for failure to present it in the pro- 
ceeding before the agency, the court may order that the additional 
evidence be taken before the agency upon such conditions as the 
court deems proper. The agency may modify its findings and 
decision by reason of such additional evidence and shall file with 
the reviewing court, to become a part of the record, the additional 
evidence, together with any modified or new findings or decision. 

(8) The court may affirm the decision of the agency, or remand 
the matter for further proceedings before the agency; or the court 
may set aside or modify the decision, or compel any action unlaw- 
fully withheld or unreasonably delayed, if it determines that the 
substantial rights of any party may have been prejudiced because 
the agency decision is— 

(a) In violation of constitutional provisions; or 
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(b) In excess of the statutory authority or jurisdiction of the 
agency; or 

(c) Based upon an error of law; or 

(d) Made upon unlawful procedure; or 

(e) Unsupported by substantial evidence; or 


(f) Unwarranted by facts found by the court on the record as 
submitted or as amplified under paragraph (7) of this section, in 
those instances where the court is constitutionally required to make 
independent findings of fact; or 


(g) Arbitrary or capricious, an abuse of discretion, or otherwise 
not in accordance with law. 


The court shall make the foregoing determinations upon consid- 
eration of the entire record, or such portions of the record as may 
be cited by the parties. The court shall give due weight to the 
experience, technical competence, and specialized knowledge of the 
agency, as well as to the discretionary authority conferred upon it. 

If the court finds that the action of the appointing authority in 
discharging, removing, suspending, laying off, transferring from 
his office or employment without his consent, lowering in rank or 
compensation or abolishing his position, or the action of the com- 
mission confirming the action taken by the appointing authority, 
was not justified, the employee shall be reinstated in his office or 
position without loss of compensation and the court shall assess 
reasonable costs against the employer. 


Section 15. The supreme judicial court shall have jurisdiction 
to review any proceedings had, determinations made, and orders 
or decrees issued in the superior court pursuant to section fourteen 
in the same manner and to the same extent as in equity suits, so 
far as the provisions governing equity suits are applicable. The 
court may by rule vary the procedure authorized or required by 
this section upon a finding that the review by the court will thereby 
be made more simple, speedy and effective. 


Section 16. The supreme judicial court shall have the power to 
make rules of pleading, practice and procedure supplementary to 
and not inconsistent with the provisions of this chapter relating to 
judicial review of administrative action, and to amend such rules, 
for the purpose of securing a simple, speedy and effective judicial 
review of administrative action. 


Section 17. If any provision of this chapter or the application 
thereof to any person or circumstance is held invalid, such invalid- 
ity shall not affect other provisions or applications of the chapter 
which can be given effect without the invalid provision or applica- 
tion. 


SECTION 2. Section thirty-seven A of chapter thirty of the Gen- 
eral Laws, inserted by chapter five hundred and seventy-six of the 
acts of nineteen hundred and fifty-one, is hereby repealed. Any 
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reference in the General Laws to said section thirty-seven A shall 
be deemed to refer to section two of chapter thirty A of the General 
Laws, inserted by section one of this act. 


SECTION 8. Subdivision 1 of second paragraph of section 4 of 
chapter 14 of the General Laws, as appearing in section 1 of chapter 
654 of the acts of 1953, is hereby further amended by striking out, 
in lines 9 and 10, the words “sections thirty-seven and thirty- 
seven A of chapter thirty” and inserting in place thereof the words: 
—section thirty-seven of chapter thirty and section two of chapter 
thirty A. 


SECTION 4. The first paragraph of section 11K of chapter 25 
of the General Laws, as appearing in section 2 of chapter 707 of the 
acts of 1941, is hereby amended by striking out the seventh sen- 
tence,—by striking out, in line 30, the words “on questions on law’, 
—and by adding at the end the following sentence:—Such order 
or decision shall be reviewed in accordance with the standards for 
review provided in paragraph (8) of section fourteen of chapter 
thirty A. 


SECTION 5. Section 13 of chapter 58A of the General Laws is 
hereby amended by striking out the fifth sentence, as appearing in 
section 7 of chapter 321 of the acts of 1933,—by striking out, in 
line 23 as so appearing, the words “as to matters of law”,—and by 
inserting after the sixth sentence, as so appearing, the following 
sentence:—The decision of the board shall be reviewed in accord- 
ance with the standards for review provided in paragraph (8) of 
section fourteen of chapter thirty A. 


SECTION 6. Section 21C of chapter 93 of the General Laws, in- 
serted by section 2 of chapter 583 of the acts of 1941, is hereby 
amended by striking out, in line 5, the words “the reasonableness 
of”’,—and by adding at the end the following sentence:—Such 
review shall be in accordance with the standards of review provided 
in paragraph (8) of section fourteen of chapter thirty A. 


SECTION 7. Section 21 of chapter 94A of the General Laws is 
hereby amended by striking out the fourth sentence, as appearing 
in section 2 of chapter 691 of the acts of 1941, and inserting in 
place thereof the following sentence:—The order, rule, regulation 
or decision of the commission shall be reviewed in accordance with 
the standards for review provided in paragraph (8) of section four- 
teen of chapter thirty A,—and by striking out the seventh sentence, 
as 80 appearing. 


SECTION 8. The sixth paragraph of section 27B of chapter 111 
of the General Laws, as appearing in section 1 of chapter 600 of the 
acts of 1953, is hereby amended by striking out, in lines 16 and 17, 
the words “sections thirty-seven and thirty-seven A of chapter 
thirty” and inserting in place thereof the words:—section thirty- 
seven of chapter thirty and section two of chapter thirty A. 
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SECTION 9. Section 64 of chapter 112 of the General Laws, as 
appearing in the Tercentenary Edition, is hereby amended by strik- 
ing out, in line 4, the words “if it appears that the decision was 
clearly wrong” and inserting in place thereof the words:—in ac- 
cordance with the standards for review provided in paragraph (8) 
of section fourteen of chapter thirty A. 


SECTION 10. Paragraph (e) of section 6 of chapter 150A of the 
General Laws, as appearing in section 2 of chapter 345 of the acts 
of 1938, is hereby amended by striking out the fourth sentence 
and inserting in place thereof the following sentence:—The order 
or decision of the commission shall be reviewed in accordance with 
the standards for review provided in paragraph (8) of section four- 
teen of chapter thirty A,—and by striking out, in lines 34 and 35, 
the words “which, if supported by the evidence, shall be conclu- 
sive,”. 


SECTION 11. Paragraph (f) of said section 6 of said chapter 
150A, as so appearing, is hereby amended by striking out, in lines 
21 to 23, inclusive, the words “; and the findings of the commission 
as to the facts, if supported by evidence, shall in like manner be 
conclusive’”’. 


SECTION 12. Section 42 of chapter 151A of the General Laws, 
as amended, is hereby further amended by striking out the eighth 
sentence, as appearing in section 6 of chapter 534 of the acts of 
1943, and inserting in place thereof the following sentence :—The 
findings and decisions of the board shall be reviewed in accordance 
with the standards for review provided in paragraph (8) of section 
fourteen of chapter thirty A. 


SECTION 13. Section 6 of chapter 151B of the General Laws, as 
appearing in section 4 of chapter 368 of the acts of 1946, is hereby 
amended by striking out the seventh sentence and inserting in 
place thereof the following sentence:—The order or decision of the 
commission shall be reviewed in accordance with the standards 
for review provided in paragraph (8) of section fourteen of chapter 
thirty A. 


SECTION 14. Section 4 of chapter 151C of the General Laws, as 
appearing in section 2 of chapter 726 of the acts of 1949, is hereby 
amended by striking out paragraph (c) and inserting in place 
thereof the following paragraph :— 

(c) The decision of the board shall be reviewed in accordance 
with the standards for review provided in paragraph (8) of section 
fourteen of chapter thirty A. 


SECTION 15. Paragraph (c) of section 52F of chapter 152 of the 
General Laws, as appearing in section 2 of chapter 619 of the acts 
of 1947, is hereby amended by striking out, in lines 4 and 5, the 
words “and shall not be limited to questions of law”,—and by in- 
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serting after the first sentence the following sentence:—The order 
or decision of the commissioner shall be reviewed in accordance 
with the standards for review provided in paragraph (8) of section 
fourteen of chapter thirty A. 


SECTION 16. The second paragraph of section 5 of chapter 167 
of the General Laws, as appearing in chapter 337 of the acts of 
19338, is hereby amended by striking out, in line 8, the words “of 
fact and of law involved” and inserting in place thereof the words: 
—in accordance with the standards for review provided in para- 
graph (8) of section fourteen of chapter thirty A. 


SECTION 17. Paragraph (c) of section 18 of chapter 174A of 
the General Laws, as appearing in section 1 of chapter 614 of the 
acts of 1947, is hereby amended by striking out, in line 4, the words 
“and shall not be limited to questions of law”’,—and by inserting 
after the first sentence the following sentence:—The order or de- 
cision shall be reviewed in accordance with the standards for review 
provided in paragraph (8) of section fourteen of chapter thirty A. 


SECTION 18. Paragraph C of section 108 of chapter 175 of the 
General Laws, as appearing in section 1 of chapter 275 of the acts 
of 1954, is hereby further amended by striking out in line 13, the 
words “of fact and of law involved therein” and inserting in place 
thereof the words:—in accordance with the standards for review 
provided in paragraph (8) of section fourteen of chapter thirty A. 


SECTION 19. Paragraph (c) of section 19 of chapter 175A of the 
General Laws, as appearing in section 1 of chapter 641 of the acts 
of 1947, is hereby amended by striking out, in line 4, the words 
“and shall not be limited to questions of law”’,—and by inserting 
after the first sentence the following sentence:—The order or deci- 
sion shall be reviewed in accordance with the standards for review 
provided in paragraph (8) of section fourteen of chapter thirty A. 


SECTION 20. All provisions of the General Laws setting forth 
standards for review in conflict with paragraph (8) of section 
fourteen of chapter thirty A of the General Laws are hereby re- 
pealed. 


SECTION 21. The initial compilation and publication by each 
agency under section six of said chapter thirty A of all its regu- 
lations shall be made as soon as practicable after the effective date 
of this act, but not later than one year thereafter. 


SECTION 22. This act shall take effect on July first, nineteen hun- 
dred and fifty-five, but those of its provisions that relate to agency 
procedure shall not be applied in any proceedings then pending in 
an agency unless the agency and the parties agree to their applica- 
tion, and those of its provisions that relate to judicial review shall 
not be applied in any proceeding then pending in a court unless the 
agency and the parties agree to their application and the court 
gives its approval. Approved June 10, 1954. 
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NOTICES FROM THE DEPARTMENT OF 
CORPORATIONS AND TAXATION 


1. Effective Monday, September 13, 1954, and thereafter, the 
Bureau of Inheritance Taxes and Appraisal and Review will occupy 
new quarters at 18 Tremont Street, 7th floor, Kimball Building in 
Boston, rather than the quarters presently assigned in Rooms 235- 
237 in the State House. 

2. Announcement granting fiscal year corporations permission 
to use 1954 forms for filing 1955 returns: 


Whereas, the tax rates on foreign and domestic business corpora- 
tions having a fiscal year of twelve months ending in 1954 have not 
been changed from those rates applicable in the preceding year; 

Any such corporation whose taxable year for federal income tax 
purposes ended on and after January 31, 1954 but before December 
1, 1954 is hereby granted permission to use the appropriate depart- 
mental form, even though it is marked “1954” for filing its 1955 
return which is due to be filed by April 10, 1955; 

Provided, however, that the large “1954” in the upper right hand 
corner of the form is obliterated and “1955” is imprinted thereon 
as near to the obliterated number as possible in a manner to make 
the substituted number conspicuous enough for easy identification. 
State Tax Commission, Stephen S. Higgins, Associate Commis- 
sioner. 





SHOULD DOWER AND CURTESY BE ABOLISHED? 


Editor, Massachusetts Law Quarterly: 


I hope to have a bill introduced in the General Court this session to abolish 
dower and curtesy rights, except for those in existence now. I should like to 
have the matter brought to the attention of the bar for criticism. Since dower 
and curtesy have come to be rights which may be enjoyed only as an alternative 
to other rights which are almost always more valuable, dower and curtesy are 
practically worthless. As far as I can see, it is to the economic advantage of 
a surviving spouse to claim dower or curtesy only (1) if the decedent during 
coverture conveyed real estate in which the interest of his spouse was not 
released (whether because of deception or ignorance or some other reason), or 
(2) if the decedent was insolvent but left real estate not mortgaged to its full 
value. The registers of probate indicate that there are fewer than a dozen 
dower and curtesy claims a year in Massachusetts. However, dower or curtesy 
must be taken into account in every conveyance by a married person or by a 
person whose marital status is in doubt. Dower or curtesy causes some incon- 
venience in many transactions and occasionally is a serious obstacle to a trans- 
action—and all to very little purpose. Many states have abolished dower and 
curtesy; among them Connecticut in 1877, Maine in 1895 and New York in 1930. 


Frederick B. Dailey 


Discussions of this subject are invited. What do you think about it ?—Editor. 


Bite... 
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TWO VOTES OF AMERICAN BAR ASSOCIATION 
HOUSE OF DELEGATES IN AUGUST 1954 


(For full account of the Sessions of the House see 
ABA Journal for October p. 869) 


CODE FOR CONGRESSIONAL INVESTIGATIONS—After extensive debate 
the House approved a proposed “fair play” code of procedure for Congressional 
investigations. The code was recommended by the ABA’s Special Committee 
on Individual Rights as Affected by National Security, under the chairmanship 
of Whitney North Seymour of New York. It was drafted following a thorough 
study of two years’ duration. The code as approved by the House is designed 
to establish a uniform set of rules to govern all Congressional inquiries to 
protect the rights of witnesses, to assure them representation by counsel, and 
to permit them to refuse to testify before television cameras or radio micro- 
phones. The code also embraces the adequacy of resolutions setting forth the 
subject matter to be investigated, majority control of committee procedures, 
and the rights of third parties. One significant amendment adopted by the 
House provides that where a third party is mentioned by witnesses, counsel 
or committee members in such manner as to defame him, or injure his reputa- 
tion, such third party would have the right to “request that he be subpoenaed 
to testify in his own behalf...” Should that request be denied the third party 
would have the privilege of filing with the Committee a sworn statement which 
would become a part of the record. As amended, the recommendations will 
now be submitted to the Congress for consideration at the next Congressional 
session. 





SOCIAL SECURITY 


The sharp division within the profession on the issue of including lawyers 
within the framework of the federal social security system was reflected in 
debate on that issue. The Committee on Unemployment and Social Security, 
headed by Chairman Allen L. Oliver of Cape Girardeau, Mo., recommended 
that the House go on record as reaffirming its traditional opposition to the in- 
clusion of lawyers in the system. Delegate Earl F. Morris, Columbus, O., pro- 
posed instead that the House favor voluntary inclusion if possible, and manda- 
tory inclusion if necessary. After extended debate, the House accepted neither 
position, but voted to refer the question to the National Conference of Bar 
Presidents for a sampling of sentiment and a report to the House later. The 
vote on referral was 69 to 45. Meanwhile, the new social security legislation 
enacted by Congress in the closing days of the session excludes self-employed 
members of the legal profession, but does include certain other professional 
groups. 





PUBLICATION NO. 1 OF AMERICAN 
BAR RESEARCH CENTER 


(See A. B. A. Journal for August 1954 p. 691) 

The first publication of the American Bar Research Center containing a list 
of unpublished legal theses and of current legal research projeets in American 
law schools is now available at the publication cost of $1.50. Until the opening 
of the Research Center, copies of this valuable publication will be available by 
writing to John C. Cooper, Administrator of the American Bar Research Center, 
240 Nassau Street, Princeton, New Jersey. The first supplement covering 
1953-4 is also out for fifty cents. 
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S fate Street Crust Company 


BOSTON, MASSACHUSETTS 


Main OFFice: 

CORNER STATE and CONGRESS STREETS 
Union Trust Office: 24 FEDERAL STREET 
Copley Square Office: 587 BOYLSTON STREET 
Massachusetts Avenue Office: 

Cor. MASSACHUSETTS AVE. and BOYLSTON 8ST. 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 


The advertisers deserve your consideration. Please mention the QUARTERLY 

















Massachusetts Practice Series 
In 12 volumes 


Written by local lawyers and designed for use 
in this Commonwealth 


Important Features 


Written by selected local authors 
Authentic text based on statutes and cases 
Designed for use in this Commonwealth 
Exhaustive footnotes and annotations 
Practical every day approach 

Numerous valuable forms 

Excellent subject matter indexes 


1. 
rs 
2. 
4. 
3 
6. 
# 
8. 


Numerous tables 


so 


Parallel citations to all standard reports 

10. Bound in handsome durable Fabrikoid 

11. Designed and published as a Series 

12. Kept currently to date with pocket parts 

13. Generous sized volumes 

14. Recommended by many owners 

15. Available at attractive price and liberal terms. 


PUBLISHED AND SOLD BY 


BOSTON LAW BOOK CO. 


8 Pemberton Square LAfayette 3-6882 





The advertisers deserve your consideration. Please mention the QUARTERLY 


E. L. GRIMES PRINTING CO., BOSTON, MASS. 
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